Teleconference/Virtual

AGENDA

Board of Wildlife Resources
Wildlife and Boat Committee
7870 Villa Park Drive
Henrico, Virginia 23228

March 16, 2021
2:00 pm

Committee Members: Ms. Catherine Claiborne, Chair, Mr. Leon Boyd, Mr. Frank Adams,
Ms. Karen Terwilliger, Alternate and Mr. Tom Sadler, Alternate

DWR Staff Liaisons: Dr. Gray Anderson and Dr. Mike Bednarski

1. Call to Order and Welcome
Ms. Catherine Claiborne

This meeting is proceeding under Item 4-0.01, subsection G of the Appropriation Act and section
2.2-3708.2 of the Code of Virginia. It is being held by electronic communication, as the
COVID-19 virus has made a physical meeting of the Committee impracticable. This emergency
imposed by COVID-19 is observed by Executive Orders 51, 53, and 55 issued by the Governor
of Virginia. The Committee’s actions today shall be solely limited to those matters included on
the agenda; there is no public comment on non-agenda items. All of these proposed actions are
statutorily required or necessary to continue operations and discharge lawful purposes, duties,
and responsibilities of the Board.

2. Approval of January 20, 2021 Committee Meeting Minutes Final Action
Ms. Catherine Claiborne

3. Public Comment - Non Agenda Item
Ms. Catherine Claiborne

4. Proposed Regulation to Permit the Incidental Take of Migratory Birds Final Action
Ms. Becky Gwynn



10.

11.

Proposed 2021-2022 Migratory Bird Harvest Regulations
Dr. Gary Costanzo

2021-2022 Wildlife Regulation Recommendations
Dr. Gray Anderson

Wildlife Division Update
Dr. Gray Anderson

Fish Division Update
Dr. Mike Bednarski

Director’s Report
Mr. Ryan Brown

Chairman’s Report
Ms. Catherine Claiborne

Next Meeting Date: TBD
Ms. Catherine Claiborne

11. Additional Business/Comments

12.

Ms. Catherine Claiborne

Adjournment
Ms. Catherine Claiborne

Final Action

Action



Draft Meeting Minutes

Wildlife and Boat Committee
Board of Wildlife Resources
7870 Villa Park Drive — Board Room
Henrico, VA 23228

January 20, 2021
10:00 am

Present: Ms. Catherine Claiborne, Chair; Mr. Leon Boyd, Mr. Frank Adams, Ms. Karen
Terwilliger, Alternate, Mr. Tom Sadler, Alternate. Board Members in attendance: Mr. G. K.
Washington; Executive Director: Mr. Ryan J. Brown; Director’s Working Group: Mr. Gary
Martel, Mr. Lee Walker, Mr. Darin Moore, Dr. Mike Bednarski, Dr. Gray Anderson, Mr. Tom
Guess, Ms. Paige Pearson, Colonel John Cobb.

The Chair called the Virtual meeting to order at 10:00 am and noted for the record that a Quorum
was present for today’s meeting.

The Chair read the meeting procedure, This meeting is proceeding under Item 4-0.01, subsection
G of the Appropriation Act and section 2.2-3708.2 of the Code of Virginia. It is being held by
electronic communication, as the COVID-19 virus has made a physical meeting of the
Committee impracticable. This emergency imposed by COVID-19 is observed by Executive
Orders 51, 53, and 55 issued by the Governor of Virginia. The Committee’s actions today shall
be solely limited to those matters included on the agenda; all of these proposed actions are
statutorily required or necessary to continue operations and discharge lawful purposes, duties and
responsibilities of this Committee.

The Chair called on the Board secretary for a Roll Call vote of Board members present: Ms.
Catherine Claiborne, Mr. Leon Boyd, Mr. Frank Adams, Ms. Karen Terwilliger, Mr. Tom
Sadler, and Mr. G. K. Washington.

Approval of the October 7, 2020 Committee Meeting Minutes:

The Chair called for a motion to approve the October 7, 2020 Wildlife and Boat Committee
meeting minutes. Mr. Boyd made a motion to approve the minutes of the October 7, 2020
Committee meeting. Mr. Adams seconded the motion.

The Board secretary called a Roll Call Vote: Ayes: Claiborne, Adams, Boyd

Public Comment - Non Agenda Item: The Chair called for Public Comment — Non-Agenda
Items.

» Mr. Tim Slusser spoke regarding the Boat Access Permit
» Mr. Judge Charlton spoke regarding Deer Hound Hunting

1



The Chair thanked Mr. Slusser and Mr. Charlton for their comments.

2021 — 2022 Wildlife Regulations Public Scoping Process:

The Chair called on Mr. Gray Anderson for an Update.

Dr. Anderson presented the 2021-22 Wildlife Regulations Public Scoping Process and reported
on the amount of public comments received.

After comments and questions, the Chair thanked Dr. Anderson for his update.

2021-2022 Proposed Migratory Bird Harvest Regulations: The Chair called on Dr. Gary
Costanzo for a presentation.

Dr. Costanzo presented the 2021-2022 Proposed Migratory Bird Harvest Regulations.

After comments and questions, the Chair thanked Dr. Costanzo for his presentation.

The Chair called for a motion, Mr. Boyd made a motion, Madame Chair, I move that the board
approve the 2021-2022 Migratory Game Bird Season and Bag limit recommendations as
presented by staff. These recommendations will be advertised for public comments and will be

reconsidered at the Board meeting on March 18, 2021. It was seconded by Mr. Adams.

The Board Secretary took a Roll Call Vote. Aye: Catherine Claiborne, Frank Adams, Leon
Boyd

Hatchery System Update: The Chair called on Mr. Brendan Delbos for a presentation.

Mr. Delbos gave a presentation on VDWR Fish Hatchery System: Current trends, Future
direction.

After comments and questions, the Chair thanked Mr. Delbos for his presentation.

Wildlife Division Update: The Chair called on Dr. Gray Anderson for an update.

Dr. Anderson reported:

» Gave the Harvest numbers for past hunting season — 2,400 Bears, 185,000 Deer,
Turkey, 1,800 and Elk 3



Fish Division Update: The Chair called on Dr. Mike Bednarski for an update.

Dr. Bednarski reported:

» Trout stocking is underway, including in urban areas. Stocking will continue through
March

» Jeff Williams is the new Region 3 Aquatics Manager, replacing the now retired Bill
Kittrell

» In cooperation with the USFWS, AEP, the Canaan Valley Institute and the New River
Land Trust, 1.3 miles of the North Fork Roanoke River were protected. This is important
habitat for Roanoke Logperch, a Tier Ha species in the Wildlife Action Plan

» The AWRD continues to collaborate with Outreach on items such as the fishing report
and an upcoming content workshop. We appreciate their assistance getting the word out,
as an example, the December piece on Saugeye, unique fishing opportunity available in
Virginia.

Director’s Report: The Chair called on Executive Director Ryan Brown for a report.

» HRBT Initiative will be presented at the Board Meeting

» Reported that DWR received a State Wildlife Grant for Wood Turtle ($216,292) and
Saltmarsh Sparrow ($250,000)

» Advised that Mr. Tom Guess will update the Board with Legislative update on Thursday

» Gave an update on the Boat Access Permit

Chair’s Report: The Chair thanked everyone for attending the Wildlife and Boat Committee
meeting and thanked staff for their presentations. The Chair asked if anyone had any further
comments or questions, hearing none, she announced that next meeting will be determined and
adjourned the meeting at 11:45 pm

Respectfully submitted,

/s/ Frances Boswell






DEPARTMENT OF WILDLIFE RESOURCES

BOARD MEETING AGENDA ITEM
BOARD MEETING DATE: March 18, 2021

DIVISION: Wildlife PRESENTER: RyanJ. Brown
DATE SUBMITTED: March &8, 2021 SUBMITTED BY: Rebecca Gwynn
SUBJECT:

Board consideration and final action on proposed regulations to establish a regulatory framework
for the administration, implementation and enforcement of permitting program addressing the
incidental take of migratory birds in Virginia.

BACKGROUND:

On December 22, 2017, the Department of Interior Solicitor issued a reinterpretation of the
Migratory Bird Treaty Act (MBTA), M-37050 Opinion (“M-Opinion”), declaring that incidental
take is not prohibited under the MBTA. Prior to the M-Opinion, prohibited take of migratory
birds included the accidental or incidental take of birds by way of a legally conducted human
activity (e.g., avian mortality caused by birds striking a power line or a communication tower).
On January 7, 2021, the U.S. Fish and Wildlife Service published a Final Rule that codifies the
M-Opinion and remove previous federal protections against incidental take.

On February 14, 2020, Governor Ralph Northam directed the Department of Wildlife Resources
(DWR) to develop a regulation to define and permit incidental take of migratory birds for major
commercial, industrial, and construction projects in the Commonwealth. This rule would make
Virginia the first states to “backstop” recent federal attempts to rollback longstanding migratory
bird protection afforded under the MBTA. The intent of this program is to provide protections to
migratory bird species while authorizing take that may occur incidental to regulated activities
through the issuance of permits that stipulate best management practices intended to avoid,
minimize or compensate for incidental take.

A public comment period was held in January and February 2021; a summary follows. Staff will
present the results of that effort and updates to the proposed regulation. Legal counsel provided
significant technical feedback to the proposal, resulting in new amended language. That
proposed amended language, a comparison of original to proposed current language, and the
DWR’s proposed Dispute Resolution and Administrative Appeals Procedure is included.

RECOMMENDATION:

Given the significant technical edits made to the proposed regulation, legal counsel and staff
recommend that the Board vote on whether or not to consider the updated proposed



amendment to the advertised regulation. Once that decision has been made, staff can proceed
with a high-level discussion of comments and modifications, after which the Board would vote
on whether or not to adopt the amended regulation, with an effective date of July 1, 2021. No
action is needed on the Dispute Resolution and Administrative Appeals Procedure.



DEPARTMENT OF WILDLIFE RESOURCES

BOARD PROPOSAL

PERMITTING THE INCIDENTAL TAKE OF MIGRATORY BIRDS

Summary of Public Comments

Outreach Efforts: The Department of Wildlife Resources used a number of tools to make the
public aware of the proposal and the opportunity to provide comment. Specifically, the DWR:

Managed a public comment portal on the DWR web site, available January § through
February 22 (45 days)

Updated the DWR HRBT/seabird web page to direct viewers of those pages to this
commenting opportunity

Communicated directly with the stakeholder working group so that those entities had
information to share with members

Issued a press release (Jan 8)

Published legal notices in 7 statewide newspapers (February 18)

emailed current list of 800 DWR subscribers interested in notifications about public
comment opportunities (Jan 8)

Included narrative in "wildlife information" version of Notes from the Field e-newsletter,
Jan 21 edition (50,000+ subscribers)

Pushed posts on DWR Facebook and Instagram sites (Jan 11)

Results:

57 comments received through the public comment portal
645 emails received at the RegComments/DWR staff email addresses
Facebook post seen by 12,326 people
Instagram post seen by 4,414 people
Stakeholder comments from:

o Virginia Agribusiness Council
Virginia Oil and Gas Association
Virginia Department of Forestry
U.S. Department of the Air Force
Home Builders Association of Virginia
Energy and Wildlife Action Coalition
Virginia Association of Commercial Real Estate
Virginia Chapter of The Wildlife Society
National Rural Electric Cooperative Association
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The Nature Conservancy

Dominion Energy

American Electric Power

National Audubon Society and six (6) Virginia chapters
Virginia Department of Transportation

Virginia Forestry Association

American Bird Conservancy

Southern Environmental Law Center

Virginia Farm Bureau Federation

Virginia Manufacturers Association/Virginia’s Electric Cooperatives
Mission H20

West Virginia Department of Natural Resources



Recurring Themes in Public Comments — January/February 2021

The following themes occurred in a number of the detailed comments provided by conservation
and industry representatives. Because of the unique nature of this proposed regulation, the DWR
has provided responses to these comments.

e On-going federal actions: Commenters noted that there has been recent action at the federal
level regarding the Final Rule published on January 7 and possible efforts of the new federal
Administration to take a different approach to incidental take under the Migratory Bird
Treaty Act. Commenters recommended that current state actions be paused until federal
actions had come to conclusion. DWR Response: At this time, there is no certainty
regarding a timeline for action at the federal level. Additionally, a return to prior
interpretation still provides no certainty — for either the conservation community or the
potentially regulated community — as to when, how and under what circumstances the U.S.
Fish and Wildlife Service may elect to permit incidental take. As such, the DWR will
continue to move forward at the state level. If, at some point in the future, federal actions
result in a permitting system for incidental take, the DWR will certainly re-evaluate the need
for the state program and make appropriate recommendations to its Board.

e Timelines for and prioritization of sector-specific plan development: Commenters
requested explicit timelines in which sector-specific plans would be developed, to foster
greater regulatory certainty, and a prioritization of sector-specific plans. DWR Response:
Should the Board elect to adopt this framework, the DWR will develop a timeline for and
prioritization of sector-specific plans. The timeline will be reflective of the agency’s
capacity to develop and implement the sector-specific plans, and the prioritizations will be
reflective of the degree to which relevant best practices have already been described and
defined and the complexity of the specific sectors. There is no prioritization or degree of
impact implied in the ordering of sectors in the proposed regulation.

o Exemptions: Commenters requested additional exemptions be specifically articulated in the
regulation, even after recognizing that, by lack of inclusion, any other sector is excluded.
Commenters requested reconsideration of the agricultural/silvicultural exemption. DWR
Response: Following discussions with representatives of the Home Builders Association of
Virginia, the DWR has specifically added “residential development activities” as a
sector/activity exempt from the requirements of the regulation, even though its exclusion
from the regulation was by default an exemption. A common provision of environmental
laws and regulations in Virginia is the exemption of forestry and agriculture, and the DWR
has kept that exemption in the proposed regulation. The DWR will work with the
Departments of Forestry and Agriculture & Consumer Services to identify opportunities to



improve the best practices promoted by those agencies. The DWR can re-consider this
exemption at any point in the future, should circumstances warrant.

Compensatory mitigation: Commenters requested more clarity about how compensatory
mitigation would be addressed and structured. Commenters also requested compensatory
mitigation for all permits, not just individual incidental take permits. DWR Response: More
explicit information about how compensatory mitigation will be addressed and structured
will be developed as part of a separate regulatory process. Additionally, from the DWR’s
perspective, the construct of the general permits will be such that activities will avoid and
minimize the incidental take of migratory birds. If a project has unavoidable incidental take,
the applicant will have to apply for an individual incidental take permit and will be required
to compensate for the take.

Regulated activities: Commenters requested that additional sectors be included in the list of
regulated activities to be covered under the proposed regulation. DWR Response: The
proposed list of regulated activities includes those most likely to result in the incidental take
of migratory birds, based on best scientific information available. The list of regulated
sectors can be updated at any point in the future when compelling information is available
about the incidental take of migratory birds by activities in a sector not currently included.

Applicability to operations: Commenters requested greater commitment to sector-specific
plans including long-term operations. DWR Response: The proposed regulation provides the
opportunity for the Board of Wildlife Resources to consider adoption of sector-specific plans
that address long-term operational incidental take of migratory birds, should it elect to do so.

No net loss: Commenters requested clarity about no net loss goals and a stronger
commitment to this goal. DWR Response: The proposed regulation as written identifies the
goal of no net loss with regard to bird habitat. This outcome is achieved under avoidance and
minimization in general permits, and through avoidance, minimization and compensation for
unavoidable take through individual incidental take permits. Specific goals will be
quantified in the development of sector-specific plans.

Legal authority: Commenters questioned the legal authorities of the DWR and Board of
Wildlife Resources to pursue the adoption of this regulation. DWR Response: The
authorities of the DWR and the Board of Wildlife Resources to take the actions outlined in
this proposed regulation have been affirmed by the Agency’s legal counsel at the Office of
the Attorney General.

DWR capacity: Commenter expressed concern about the DWR’s capacity to administer such
a permitting program in an efficient manner. DWR Response: The DWR has been
transparent about its concerns regarding its ability to administer an incidental take permitting



program efficiently and effectively. The Agency has sought to balance the desired
conservation goals with the needs of affected sectors in the overarching framework and will

continue to be mindful of those needs as it proceeds with the development of sector-specific
plans.
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4VAC15-35. Definitions and Miscellaneous: Incidental Take of Bird Species.
(Amended Proposal; New Chapter)

Summary: The proposal is to establish a regulatory framework for the administration,
implementation and enforcement of permitting program addressing the incidental take of
migratory birds in Virginia. The framework provides protections to migratory bird species while
authorizing take that may occur incidental to regulated activities, such as the construction of
commercial or transportation projects, where the intent of the activity is not to take migratory
birds. These protections are achieved through the issuance of permits that identify best
management practices intended to avoid then minimize incidental take, and identify expectations
for compensation of unavoidable take.

Proposed Amended Language of New Regulation:

4VAC15-35. Incidental Take of Bird Species.

4VAC15-35-10. Purposes.
The purposes of this chapter are to:
A. Regulate the incidental take of regulated bird species and habitats, in the context of the
board’s oversight authorities described in §29.1-501.A of the Code of Virginia and the
department’s conservation and management authorities described in §29.1-521.A(2) and
§29.1-521.A(10) of the Code of Virginia by establishing a regulatory framework for the
administration, implementation, and enforcement of an incidental take permitting program;
Provide ample protections to regulated bird species and habitats while authorizing take that
may occur incidental to regulated activities through the issuance of a general permit or an
individual incidental take permit that stipulates best management practices with the intended
purpose of avoiding, minimizing or compensating incidental take; and
Delineate the procedures and requirements to be followed in connection with permits issued
by the department, while providing flexibility for innovative solutions that avoid, minimize,
or compensate incidental take of regulated bird species and habitats, when such authorization
meets the criteria of this chapter.

|

|

4VAC15-35-20. Definitions.

A. “Active nest” means any nest structure of a regulated bird species that contains one or more
viable eggs incubated by attendant adults or live dependent young.

B. “Applicant” means a person who is seeking or has obtained an individual incidental take
permit or general permit through the department in accordance with procedures established in
this section.
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“Best management practices” refers to structural or non-structural measures designed to
avoid or minimize the incidental take of regulated bird species and/or habitats that may result
from regulated activities during the construction and operational phases of the project.

“Biologically significant avian habitat” means an area within public or private conservation
lands and waters, including, but not limited to, national wildlife refuges; national parks or
seashores; national forests; national recreation areas; state wildlife management areas; state
parks; state natural areas preserves; state recreation areas; lands owned or under easement by
conservation organizations; lands and waters that have been designated as biologically
important, such as Coastal Avian Protection Zones, Important Bird Areas, and Marine
Sanctuaries; and other lands and waters that encompass unique features deemed biologically
important to regulated bird species by the department.

“Board” means the Board of Wildlife Resources.

“Compensation” means achieving no net loss of regulated habitats through restoration,
creation, enhancement, or, in certain circumstances, out-of-kind measures for the purposes of
offsetting incidental take of regulated bird species and/or habitats that remain after all
appropriate and practicable avoidance and minimization has been considered or achieved.
Where permissible, appropriate compensation will be set forth in individual take permits or
other board regulation or guidance. There will be no compensation required under general
permits.

“Construction impacts” refers to the incidental take of regulated bird species and/or habitats
likely to occur during the construction phase of a regulated activity.

“Department” means the Department of Wildlife Resources.

“General avian habitat” means lands and waters that are not classified as “biologically
significant avian habitat” but nonetheless require evaluation using methods developed by the
department to determine their biological value to regulated bird species.

“Incidental take” means any take of a regulated bird species that is incidental to, but not the
purpose of, a regulated activity.

“Person” means any individual, non-federal government entity, firm, corporation,

association, partnership, club, or private body.

“Regulated activity” or “activity”’ means a new construction or development activity or the
expansion of an activity beyond the original or existing footprint of the activity for which the
board has adopted a sector-specific plan.

. “Regulated bird species’” means any migratory bird species, or any active nest, or egg

thereof, regulated by the federal Migratory Bird Treaty Act (16 U.S.C. §703 et seq.) or its
attendant regulations, excluding any bird species listed as endangered or threatened pursuant
to 4VAC15-20-130.

“Regulated habitat” means biologically significant avian habitat or general avian habitat that
is in an area subject to a sector-specific plan, an avian conservation and mitigation plan,
and/or an individual incidental take permit.
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“Sector-specific plan” means a framework adopted by regulation of the board that defines

what activities will require a permit from the Department for incidental take of regulated bird

species and outlines the criteria for obtaining such a permit, such as specific best

management practices; schedules: criteria for avoiding or minimizing incidental take;:

circumstances in which project bundling may be applicable.

“Take” means to harass, harm, pursue, hunt, shoot, wound, kill, capture, trap, collect,

possess, destroy. disturb, or to attempt to engage in any such conduct, or any activity that

significantly or permanently impedes breeding, foraging. resting, or other normal avian

behaviors conducted during the annual life cycle, obstructs the use of or destroys or degrades

regulated habitats, or reduces reproductive success or survival rates of regulated bird species.

4VAC15-35-30. Requirement for a permit.

Except as provided in this chapter, it shall be unlawful for any person to conduct a regulated

activity that results or will result in incidental take of a regulated bird species and/or regulated

habitat without obtaining and complying with a permit from the department. However, no permit

shall be necessary for incidental take of regulated bird species and/or habitats unless the board

has adopted a sector-specific plan requiring such permit. The board may adopt sector-specific

plans for any of the following categories:

A. Commercial projects, including, but not limited to, new construction or expansion of
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Retail stores/malls;

Restaurants;

Lodging facilities;

Office buildings outside of an existing commercial park;

Commercial parks;

Medical facilities, including nursing homes, rehabilitation and convalescence centers;
Sports facilities; and/or

Other large-scale non-industrial structures and facilities planned for commerce, health
care, hospitality services, government use, or other business use;

B. Industrial projects, including, but not limited to, new construction or expansion of

C.
D.
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Industrial manufacturing buildings outside of an existing industrial park;
Industrial parks;

Sewage treatment plants;

Government facilities, such as warehouses and laboratories;

Power generation plants, and/or

Other large-scale non-commercial public, private, or governmental structures or
facilities that directly engage in or are connected to the handling, storage,
manufacturing, maintenance, treatment, or disposal of materials, products, goods,
commodities, or hazardous waste;

Oil, gas, and wastewater disposal pits:

Methane or other gas burner pipes:
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Communications towers;

Electric transmission and distribution lines;
Wind and solar energy projects; and
Transportation projects.
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4VAC15-35-40. Activities occurring before adoption of sector-specific plan.

No permit shall be necessary for any regulated activity that is actively under construction, has
received all necessary permits and approvals but construction has not commenced, or that has
provided evidence of other contractual obligations that may be described in the appropriate
sector-specific plan, on or before the effective date of a sector-specific plan that would otherwise
apply to that regulated activity. Upon request, the department may review the circumstances of a
project and provide a letter stating that no permit is necessary to any person conducting such an

activity.

4VAC15-35-50. Applicability of other laws or regulations.

Nothing in this section shall be interpreted to excuse compliance with the prohibitions,
provisions or requirements of any other federal, state, or local laws, regulations, or ordinances,
including, but not limited to, the Virginia Endangered Species Act, the federal Migratory Bird
Treaty Act, the federal Bald and Golden Eagle Protection Act, and the federal Endangered

Species Act.

4VAC15-35-60. Exemptions.

The following activities are exempt from the permitting requirements found herein. Any

incidental take associated with these activities will not be considered a violation of this section.

A. Activities that are not defined as “regulated activities.”

. Agricultural and silvicultural activities.

. Residential construction activities.

. Regulated activities performed under emergency situations, including, but not limited to,
activities necessary to restore essential services, protect human health, address a public safety
issue, and/or prevent imminent damage to property.
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4VAC15-35-70. Permits.
The following permits authorize incidental take resulting from regulated activities:
A. General permit.

1. The board may, by regulation, adopt a sector-specific plan that provides the
framework for general permits issued for a particular category or categories of
regulated activities.

2. An applicant whose activity(s) qualifies for a general permit must submit an
application to the department and comply with all requirements stated in the sector-

specific plan.
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The general permit authorizes a regulated activity only if the activity and applicant
satisfy all of the terms and conditions of the general permit and associated sector-
specific plan
In addition to the conditions set forth in this chapter pertaining to permit renewal,
amendment, transfer, suspension, revocation, and other procedures for permit
issuance, an applicant for general permit coverage must adhere to the following
procedures:
a.If a sector-specific plan expressly requires department review and
authorization of general permit coverage, the applicant shall submit a permit
application and any required documents, together with the applicable fee, to
the department prior to commencing the proposed activity, and adhere to the
following procedures unless the sector-specific plan otherwise specifies.
b.The department will review the permit application and required documents to
ensure that the activity complies with the terms and conditions of the general
permit.
c.If the department determines that the proposed activity is not covered by the
general permit, the department will notify and instruct the applicant on
necessary procedures for obtaining an individual incidental take permit or
provide the applicant with the opportunity to revise the proposed activity to
ensure its compatibility with the general permit.
Mitigation. Incidental take by a regulated activity of regulated bird species and/or
habitats shall be first avoided and then minimized through the use of best
management practices described in the appropriate sector-specific plan or otherwise
authorized by the department.
Monitoring. Persons authorized by the general permit may be required to monitor and
report impacts to and the incidental take of regulated bird species that result from the
regulated activity as set forth in the sector-specific plan.
Term. No general permit coverage issued under this chapter shall be valid for a period

of more than eight years after the date of its issuance, or such shorter term otherwise
specified in the applicable sector-specific plan or requested by the applicant. An
applicant may terminate a permit prior to the expiration of the defined term upon
providing written evidence to the department of the conclusion of construction and
fulfillment of any applicable monitoring or site closure requirements defined in the
appropriate general permit.

If the department, upon receiving an application for a general permit, determines that
the activity does not qualify for a general permit, but still requires a permit from the
department, the department will notify the applicant in writing of the reasons that the
activity does not qualify for a general permit. The applicant may revise the activity
and resubmit the application for a general permit or submit an application for an
individual incidental take permit.
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B. Individual incidental take permit.

1.
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Applicants shall obtain individual incidental take permits, under such terms and

conditions necessary to avoid, minimize and/or compensate for the incidental take of

regulated bird species and/or habitats when

a. regulated activities will occur within or adjacent to biologically significant

avian habitat, or
b. required by the terms of the applicable sector-specific plan.

In addition to the conditions set forth in this section governing permit renewal,

amendment. transfer, suspension, revocation, and other procedures for permit

1ssuance, an applicant for an individual incidental take permit must adhere to the

following procedures:

a.The applicant shall prepare and submit an avian conservation and mitigation
plan in accordance with the provisions below for department approval, and
must submit the applicable fee and any additional information and documents
that the department determines are necessary for permit issuance. The

applicant must receive final permit approval prior to commencing the
proposed activity.
b.The department shall review the applicant’s permit application and included
avian conservation and mitigation plan and shall notify the person applying
for the permit, in writing, of any necessary amendments or additions.
c.Impacts of a regulated activity on regulated bird species and/or habitats shall
be first avoided and then minimized through the use of best management
practices or other measures as described in the appropriate sector-specific
plan and the avian conservation and mitigation plan. Persons authorized by
the individual incidental take permit will be required to compensate for
unavoidable incidental take of regulated bird species and/or habitats.
d.Persons authorized by the individual take permit may be required to monitor
and report impacts to and the incidental take of regulated bird species that
result from the regulated activity as set forth in the sector-specific plan,
individual incidental take permit, or avian conservation and mitigation plan.
e.No individual incidental take permit issued under this subsection shall be for
a period of more than ten years after the date of its issuance, or such shorter
time period determined appropriate by the department or requested by the
applicant. An applicant may terminate a permit prior to the expiration of the
defined term upon providing written evidence to the department of the
conclusion of construction and fulfillment of any applicable monitoring
requirements defined in the individual incidental take permit.

3. An avian conservation and mitigation plan must provide sufficient information to

demonstrate that the conservation criteria established in the individual incidental take

permit will be fulfilled. The plan must clearly define the project’s scope of work and
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the project’s possible impacts on regulated bird species and/or habitats. In addition,
the plan must include:

a.A site plan drawn to scale showing the location of the proposed activity;

b.A detailed description and schedule of the work to be performed;

c.A quantitative or narrative description of the likely incidental take of
regulated bird species and/or habitats;

d.The steps the applicant will take to avoid, minimize, and compensate for such
impacts, including:

i.  Avoidance, minimization and compensation measures the applicant
shall employ using reliable department-approved methods that are be
based upon the best available science and utilizing the best practicable
and necessary technology to meet the requirements of the applicable
sector-specific plan. These measures shall be evaluated for
effectiveness in a consistent and rigorous manner by the applicant
throughout their implementation.

ii.  Compensation measures that shall ensure that a naturally-sustaining
ecosystem or quality of habitat comparable to the pre-activity
conditions at the location of the regulated activity or within a
reasonable proximity is established upon the activity’s completion and
achieves no net loss of regulated birds and/or habitats.

e.Any actions included in the applicable sector-specific plan considered by the
applicant and the reasons why such actions are not being utilized;

f. A contingency plan to rectify any failures of implemented measures, or
actions necessary to provide additional protection to regulated bird species,
including hazing programs or other temporary or emergency measures that
would be instituted;

g.A timeline of when each element of the plan will be completed; and

h.Such other measures that the department or applicable sector-specific plan
may require as being necessary or appropriate for purposes of the plan.

1. The avian conservation and mitigation plan may avoid duplication by
incorporating information included in any permit application required by any
other permitting agency. The plan shall identify by source, section and page
number when referencing such information.

4. While most general and individual incidental take permits will apply only to the
construction phase of a regulated activity, nothing in this chapter shall prevent the
board from including requirements for the operational phase of a particular regulated
activity in a sector-specific plan if the board determines that operations are likely to
incidentally take regulated bird species and/or habitats. If operational requirements
are included in a sector-specific plan, permits may be renewed throughout the life of
the regulated activity.
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4VAC15-35-80. Permit procedures.

A. Required general information. A permit application must contain the following information:

Rl g
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|
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Applicant’s full name and address, telephone number, and, if available, fax number
and email address; and
a.If the applicant resides or is located outside of the Commonwealth of
Virginia, the name and address of an agent located in the Commonwealth of
Virginia; and
b.If the applicant is an entity, a description of the type of entity, and the name
and title of an individual who will be responsible for the permit;
Location of the regulated activity;
Certification in the following language: “I hereby certify that the information
submitted in this application is complete and accurate to the best of my knowledge
and belief”;
Desired effective date of the permit except where issuance date is fixed by the sector-
specific plan under which the permit is issued;
Desired duration of the permit, if less than the default term for the sector-specific plan
under which the general or individual incidental take permit is requested;
Date of application;
Signature or electronic signature of the applicant; and
Such other information or documentation as may be required by the applicable sector-

specific plan.

B. Administrative procedures.

The department shall determine the completeness of an application and shall notify
the applicant of any determination within 45 calendar days of receipt. Where
available to the applicant, electronic communication may be considered
communication in writing.
a.If, within those 45 calendar days, the application is deemed to be incomplete,
the applicant shall be notified in writing of the reasons the application is
deemed incomplete. If the application is resubmitted, all deadlines in this
section shall apply from the date of receipt of the resubmitted application.
b.If a determination of completeness is made and the associated sector-specific
plan does not require additional department review, the application is deemed
approved and the applicant will be notified in writing.
c.If a determination of completeness is not made and communicated to the
applicant within 45 calendar days of receipt, the application shall be deemed
complete on the 46" day after receipt.
d.If the application is complete and the associated sector-specific plan requires
additional department review, the department will take no more than 120
days to review (180 days for bundled projects, subject to prior approval of
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biennial standards and specifications as described in 4VAC15-35-90). If, at
the end of the designated review period, the department has not taken final

action on the application or notified the applicant in writing of the need for
an additional 60 days for review, the application shall be deemed approved.

2. During the review period, the application shall be approved or disapproved and the
decision communicated in writing to the applicant. If the application is not approved,
the reasons for not approving the application shall be provided in writing. Approval
or denial shall be based on the application’s compliance with the requirements of this
chapter and of the applicable sector-specific plan.

a.If the application is not approved, the applicant shall have 45 calendar days
to revise the permit application to bring it into compliance with the
appropriate sector-specific plan or to appeal the decision to the director of the
department under the department’s dispute resolution and administrative
appeals procedure. The applicant may request, in writing, an extension of the
timeframe in which to submit a revised application, not to exceed an
additional 60 calendar days. If the revised application is not submitted within
the defined timeframe, the department will administratively close the
application.

b.Upon submission of a revised application after denial, the department shall
have 120 days to review and make a determination. If the application is
denied again, the applicant will have 45 days after denial to appeal the
decision to the director of the department under the department’s dispute
resolution and administrative appeal procedure. Any new revisions to the
permit must be submitted as a new application.

3. Upon approval of an application for an individual incidental take permit, the
department will provide the applicant with a permit, including terms and conditions.
The applicant shall have 30 calendar days to appeal terms and conditions to the
department director under the department’s dispute resolution and administrative
appeals procedures.

C. Permit issuance.
1. The department shall not issue a permit if:

a.The applicant has one or more of the disqualifying factors included in (2)
below; or

b.The applicant has failed to disclose material information or has made false
statements as to any material fact in connection with the application; or

c.The department determines that the application fails to comply with the
applicable sector-specific plan or any other applicable wildlife law,
regulation, or ordinance.
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Disqualifying factors. The department will provide written notice of any known
disqualifying factors to the applicant. Any one of the following will disqualify an
applicant from receiving or exercising a permit:

a.A conviction, or entry of a plea of guilty or nolo contendere by the applicant
or a representative of the applicant for a violation of the Lacey Act, the
Migratory Bird Treaty Act, the Bald and Golden Eagle Protection Act, the
federal Endangered Species Act, the state Endangered Species Act, or this
chapter within the five-year period preceding the application, unless such
disqualification has been expressly waived by the department in response to a
request by the applicant.

b.The failure to pay any required fees.

c.The suspension of any other incidental take permit. The applicant is
disqualified from receiving any additional incidental take permits as long as
the suspension exists.

Fees. An application fee of $50 and a permit fee of $50 per year shall be due for each
permit. The application fee shall be due at the time of application submittal and no
application shall be processed until the fee is received. The full amount of the permit
fee shall be based on the default duration of the permit and is due at the time of
certification, if no approval is required, or at the time of the department’s approval
and/or issuance of a permit. The fees will be deposited into the Nongame Cash Fund
and used for the conservation and management of regulated bird species, consistent
with § 58.1-344.3 of the Code of Virginia. No refund of any fees paid shall be made
if a permit application is denied or if a permit is terminated prior to the expiration
date.

Permit renewal. Applications for renewal shall meet and comply with all
requirements for permit application, and be submitted at least 90 calendar days prior
to the expiration of an existing permit.

Modifications to permits. Permits may be modified, with the department’s approval,
in accordance with the following:

a.Applicant’s request. Where circumstances have changed so that an applicant
desires to have any condition of the permit modified, the applicant must
submit a full written justification and supporting information to the
department in conformity with the terms and conditions under which the
permit was issued.

b.Department determination. The department may amend any permit during its
term where circumstances have changed such that amendments to the permit
arc deemed necessary by the department. In such instances, the department
will notify the applicant in writing 60 calendar days in advance of the
effective date of any amendment. The applicant shall have 30 calendar days




381 to appeal the decision to the department director under the department’s

382 dispute resolution and administrative appeals procedures.

383 6. Transfer of permits and scope of permit authorization.

384 a.Except as otherwise provided for in this subsection, permits issued under this
385 part are not transferable or assignable.

386 b.Permits may be transferred in whole or in part through a joint submission by
387 the applicant and the proposed transferee, or in the case of a deceased

388 applicant, the deceased applicant’s legal representative and the proposed

389 transferee. The department will review the submission and approve the

390 transfer provided that:

391 i.  The proposed transferee meets all of the qualifications under this part
392 for holding a permit;

393 ii.  The proposed transferee has provided adequate written assurances that
394 it will implement the relevant terms and conditions of the permit; and
395 ii.  The proposed transferee has provided other information that the

396 department determines is relevant to the processing of the submission.
397 c.Except as otherwise stated on the face of the permit, any person who is under
398 the direct control of the applicant, or who is employed by or under contract to
399 the applicant for purposes authorized by the permit, may carry out the

400 activity authorized by the permit. However, the applicant will remain

401 responsible for ensuring compliance with all aspects of the permit.

402 7. Discontinuance of permit activity. When an applicant discontinues activities

403 authorized by a permit, the applicant shall, within 30 calendar days of the

404 discontinuance, notify the department of permit termination.

405 8. Permit inspections. The department shall have the right to perform inspections of a
406 permitted activity to ensure compliance with permit conditions. Written (including
407 electronic) or verbal notice of such inspection shall be given on a business day, and
408 the inspection shall not occur no less than one and no more than five business days
409 from the date of the notice, except when the department determines that an

410 emergency inspection is necessary.

411 9. Permit suspension and revocation.

412 a.Criteria for suspension. The privileges of exercising some or all of the permit
413 authority may be suspended at any time if the applicant is not in compliance
414 with the conditions of the permit, the sector-specific plan, or with any

415 applicable laws or regulations governing the conduct of the regulated

416 activity. Such suspension shall remain in effect until the department

417 determines that the applicant has corrected the deficiencies.

418 b.Criteria for revocation. A permit may be revoked for any of the following

419 reasons:
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The applicant willfully violates any provision of the state Endangered
Species Act, the federal Migratory Bird Treaty Act, the federal Bald
and Golden Eagle Protection Act, the federal Endangered Species Act,

I

or the conditions or a permit issued under those acts or this chapter; or
ii.  The applicant fails within 60 calendar days to correct deficiencies that
were the cause of a permit suspension.
c.Procedure for suspension and revocation.

i.  The applicant shall be notified in writing of the suspension or
revocation by certified or registered mail. This notice shall identify the
permit to be suspended, the reason(s) for such suspension, the actions
necessary to correct the deficiencies, and inform the applicant of the

right to appeal the suspension. The department may amend any notice
of suspension or revocation at any time.

ii.  The applicant shall be provided with an opportunity to appeal the
suspension or revocation within 30 calendar days of mailing the
suspension or revocation notice. Appeal may be requested by filing a
written objection specifying the reasons the applicant objects to the
suspension or revocation and may include supporting documentation.
Amendment of a notice of suspension or revocation will allow the

applicant another 30 calendar days to appeal the decision from the date
of mailing notice of the amendment if they have not already initiated
an appeal.

ii.  If, at the end of 30 calendar days, no appeal has been received by the
department, a final order shall be issued suspending or revoking the
permit.

iv.  If, the applicant timely submits an appeal, an informal fact-finding

proceeding will be held within 30 calendar days, or, at the option of

the department or the applicant, a formal hearing may be scheduled as
soon as may be practicable.

Following an informal fact-finding proceeding or formal hearing, a

final decision shall be made by the director within 30 calendar days of

the informal fact-finding proceeding or receipt of a recommendation
by any hearing officer.

|<

4VAC15-35-90. Biennial standards and specifications.
Any person who will undertake multiple regulated activities requiring a permit may biennially

submit a single set of standards and specifications for department approval that describes how

covered regulated activities shall be conducted.

A. Such standards and specifications shall be consistent with the requirements of this chapter
and the applicable sector-specific plans. Each project constructed for which a permit is




460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490

required shall obtain such permit by filing a permit application referencing the approved
standards and specifications and paying the fee applicable under section 4VAC15-35-
80(C)(3) prior to the commencement of the regulated activity. The standards and
specifications shall include:

1. A reference to which sector-specific plans are addressed by the standards and
specifications;

2. A description of the regulated activities that the applicant intends to be addressed by

the standards and specifications, and, if applicable, any other regulated activities that

the applicant intends to conduct that will not utilize the standards and specifications;

3. Information satisfactory to the department demonstrating how regulated activities
conducted under the standards and specifications will meet the requirements of the
applicable sector-specific plans, together with a copy of any reference materials cited
by the standards and specifications; and

4. Implementation by the applicant of a regulated activity tracking system of all

regulated activities conducted under the standards and specification, together with a
permittee self-monitoring program that will ensure compliance with the standards and
specifications.
Such standards and specification may be utilized following department approval. Utilization
of approved standards and specification shall not affect the department’s authority to perform

|

inspections of regulated activities addressed by the standards and specifications.
Noncompliance with the approved standards and specifications shall have the same effect as
noncompliance with the requirements of the applicable sector-specific plan for purposes of
permit modification, suspension, or revocation under this section.

4VAC15-35-100. Enforcement; unpermitted regulated activities.

Administrative permit actions, including modification, suspension, and revocation, shall be
addressed according to the department’s dispute resolution and administrative appeals
procedures. Any person conducting a regulated activity for which a permit is required by the

section without such permit, including where a regulated activity has commenced without a
permit or continued after permit suspension or revocation, shall be guilty of a Class 3
misdemeanor as specified by §29.1-505 of the Code of Virginia.

Rationale: On December 22, 2017, the Department of Interior (DOI) Solicitor issued a
reinterpretation of the Migratory Bird Treaty Act (MBTA), M-37050 Opinion (hereafter referred
to as the M-Opinion). Prior to the M-Opinion, prohibited take of migratory birds included the
accidental or incidental take of birds by way of a legally conducted human activity (e.g., avian
mortality caused by birds striking a power line or a communication tower). The M-Opinion
effectively removed this critical level of protection by declaring that incidental take resulting
from an activity, the purpose of which is not to take birds, eggs, or their nests, is no longer
prohibited under the MBTA. On November 27, 2020, the U.S. Fish and Wildlife Service



(Service) published the Final Environmental Impact Statement (FEIS) for Regulations Governing
Take of Migratory Birds. On January 7, 2021, the Service issued a Final Rule that codified the
M-Opinion and removed previous federal protections against incidental take. While the
implementation of the Final Rule has been delayed, and the Service is seeking public comment
about the Final Rule, the DWR has no indication of any timeline regarding resolution of this
question at the federal level. Protections in Virginia are still needed.

State fish and wildlife agencies have long relied on the MBTA as the primary regulatory
mechanism to protect birds, eggs, nests, and nestlings from human activities. As such, most
states, including Virginia, have not enacted regulations that provide explicit protections against
incidental take of birds because of their reliance on the protective strength of the prior
interpretation of the MBTA. This has left states uncertain as to how to effectively minimize and
prevent incidental take of migratory birds at a time when at least one-third of North American
bird species are in steep decline, and many are at risk of extinction this century. Additional
research published in 2019 clearly documents that North America’s bird population has suffered
a net loss of almost 3 billion individuals compared to 1970 abundance levels. The exclusion of
incidental take prohibitions is likely to exacerbate this precarious trend, especially for those
species that are already in serious decline. The FEIS fully acknowledges this likely effect, but
further states “...this effect is reduced where best practices are required by other State and
federal laws to protect migratory birds.”

On February 14, 2020, Governor Ralph Northam directed the Department of Wildlife Resources
(DWR) to develop a regulation to define and permit incidental take of migratory birds for major
commercial, industrial, and construction projects in the Commonwealth. This rule would make
Virginia one of the first states to “backstop” recent federal attempts to rollback longstanding
migratory bird protection afforded under the MBTA. The proposed language for regulatory
amendment represents the DWR’s effort at fulfilling the Governor’s mandate to regulate
incidental take in the Commonwealth by establishing a regulatory framework for the
administration, implementation and enforcement of an incidental take permitting program. The
intent of this program is to provide protections to migratory bird species while authorizing take
that may occur incidental to regulated activities through the issuance of permits that stipulate
best management practices intended to avoid, minimize or compensate for incidental take.

Should the Board adopt the proposed framework, the DWR will proceed with the development
of a timeline for establishment of sector-specific stakeholder working groups and the
development of sector-specific plans as outlined in the framework.
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4VAC15-30-7035. Definitions and Miscellaneous: tmpeortation,Possession;Sale-Ete.of
Animals-Incidental Take of Bird Species.
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4VAC15-30-7035. Incidental Take of Bird Species.{MNew)
4VAC15-35-10. Purposes.
A-The purposes of this chapter are to: « \ Formatted: Normal, No bullets or numbering
1.A. Reqgulate the incidental take of requlated bird species and habitats, in the context of the -«  Formatted: Bullets and Numbering

board’s oversight authorities described in §29.1-501.A of the Code of Virginia and the ‘ Formatted

department’s conservation and management authorities described in §29.1-521.A(2) and

§29.1-521.A(10) of the Code of Virginia by establishing a regulatory framework for the

administration, implementation, and enforcement of an incidental take permitting program;
2.B.  Provide ample protections to requlated bird species and habitats while authorizing take

that may occur incidental to reqgulated activities through the issuance of a general permit or

an individual incidental take permit that stipulates best management practices with the

intended purpose of avoiding, minimizing or mitigatingcompensating_incidental take; and
3.C.  Delineate the procedures and requirements to be followed in connection with permits

issued by the department, while providing flexibility for innovative solutions that avoid,

minimize, or mitigatecompensate incidental take of requlated bird species and habitats, when

such authorization meets the criteria of this chapter.
B4VAC15-35-20. Definitions. ~ ‘ Formatted: Normal, No bullets or numbering
LA,  “Active nest” means any nest structure of a requlated bird species that contains one or -« | Formatted: Bullets and Numbering

more viable eggs incubated by attendant adults: or live dependent young.-o+is-protected ' Formatted: Numbered + Level: 1 + Numbering Style:

nder-the provisionsof the federal Bald anad Golden Eaale Protection A s A, B, C, .. + Startat: 1 + Alignment: Left + Aligned at:

2.B.  “Applicant” means a person who is seeking or whe-has obtained an individual incidental | 0" + Indent at: 0.25"

take permit or general permit ceverage-through the department in accordance with \ Formatted: Font color: Accent 5

procedures established in this section.
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D. “Biologically significant avian habitat” means an area within public or private conservation
lands and waters, including, but not limited to, national wildlife refuges; national parks or
seashores; national forests; national recreation areas; state wildlife management areas; state
parks; state natural areas preserves; state recreation areas; lands owned or under easement by
conservation organizations; lands and waters that have been designated as biologically
important, such as Coastal Avian Protection Zones, Important Bird Areas, and Marine
Sanctuaries; and other lands and waters that encompass unique features deemed biologically
important to requlated bird species by the department.

5.E.  “Board” means the Board of Wildlife Resources.

6.F.  “Compensation” means achieving no net loss of requlated habitats through restoration,
creation, enhancement, or, in certain circumstances, out-of-kind measures for the purposes of
offsetting incidental take of regulated bird species and/or habitats that remain after all
appropriate and practicable avoidance and minimization has been considered or achieved.
Where permissible, appropriate compensation will be set forth in individual take permits or
other board regulation or guidance. There will be no compensation required under general
permits.

7.G.  “Construction impacts” refers to the incidental take of requlated bird species and/or
habitats likely to occur during the construction phase of a requlated activity.

&H. “Department” means the Department of Wildlife Resources.

13 . : PRt}

endangered-orthreatened-pursuant 10 4VAC15-20-130.
12.).  “Incidental take” means takeany take of a requlated bird species that is incidental to, but
not the purpose of, a requlated activity.

17L. “Regulated activity” or “activity” means a new construction or development activity or
the expansion of an activity beyond the original or existing footprint of the activity for which
the board has adopted a sector-specific plan-that-identifies-best-management practices

18.M. “Regulated bird species” means any migratory bird species-as-gefined-above, or any
active nest, or eqq thereof, requlated by the federal Migratory Bird Treaty Act (16 U.S.C.
§703 et seq.) or its attendant regulations, excluding any bird species listed as endangered or
threatened bird-speeiespursuant to 4VAC15-20-130.

19.N. “Regulated habitat” means thebiologically significant avian habitat or general avian
habitat that is in an area subject to a sector-specific plan, an avian conservation and
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mitigation plan, and/or an individual incidental take permit thatincludes both habitat typesasdefined hereln..

“Sector-specific plan” means a framework fora general-permit-adopted by regulation of

the board: that defines what activities will require a permit from the nature-efauthorized

Department for incidental take ferof requlated activitiesbird species and outlines the criteria

for obtaining such a permit, such as specific best management practices:; schedules:an¢:

criteria for avoidinq or minimizinq incidental takeﬂqﬂﬁeeﬁaiﬂ' circumstanceerdemiﬁes

21P.
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bundling may be applicable.

“Take” means to harass, harm, pursue, hunt, shoot, wound, Kill, capture, trap, collect,

possess, destroy, disturb, or to attempt to engage in any such conduct, or any activity that

significantly or permanently impedes breeding, foraging, resting, or other normal avian

behaviors conducted during the annual life cycle, obstructs the use of or destroys or degrades

requlated habltats or reduces reproductive success or surwval rates of requlated bird spemes

4V AC15-35-30. Requirement for a permit.

C-Except as provided in this sectienchapter, it shall be unlawful for any person to conduct a requlated

activity that results or will result in incidental take of a requlated bird species and/or requlated

habitat without obtaining and complying with stcha permit-No from the department. However, no permit

shall be availablenecessary for incidental take of requlated bird species and/or habitats unless the board

has adopted a sector-specific plan requiring such permit. The board may adopt sector-specific

plans for any of the following categories:

LA.

Commercial projects, including, but not limited to, new construction or expansion of

2B.

a-1.Retail stores/malls;

b.2.Restaurants;

¢.3.Lodging facilities;

¢-4.0ffice buildings outside of an existing commercial park;

e.5.Commercial parks;

£.6. Medical facilities, including nursing homes, rehabilitation and convalescence centers;

¢.7.Sports facilities; and/or

h.8.0ther large-scale non-industrial structures and facilities planned for commerce, health
care, hospitality services, government use, or other business use;

Industrial projects, including, but not limited to, new construction or expansion of

a-1.Industrial manufacturing buildings outside of an existing industrial park;
b:2.Industrial parks;
¢-3.Sewage treatment plants;
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¢-4.Government facilities, such as warehouses and laboratories;
e-5.Power generation plants, and/or
£6. Other large-scale non-commercial public, private, or governmental structures or
facilities that directly engage in or are connected to the handling, storage,
manufacturing, maintenance, treatment, or disposal of materials, products, goods,
commodities, or hazardous waste;
3.C.  Oil, gas, and wastewater disposal pits;
4.D.  Methane or other gas burner pipes;
5.E.  Communications towers;
6.F.  Electric transmission and distribution lines;
7.G. Wind and solar energy projects; and
8.H. Transportation projects.

4VAC15-35-40. Activities occurring before adoption of sector-specific plan.
D-No permit shall be necessary for any regulated activity that is actively under construction, has
received all necessary permits and approvals but fer-which-construction has not commenced, or
that has evidencedprovided evidence of other contractual obligations asthat may be described in
the appropriate sector-specific plan, as-efon or before the effective date of a sector-specific plan
apphicablethat would otherwise apply to that requlated activity. Upon request, the department
may review the circumstances of a project and provide assurance-of-non-prosecutiona letter
stating that no permit is necessary to any person conducting such an-activeregulated-activity-for

nerled-o N-to-ha/o-\ve om-the o e date o ha a na Manfo ha cnha

regulated activity.

4VAC15-35-50. Applicability of other laws or regulations.

E-Nothing in this section shall be interpreted to affectexcuse compliance with the prohibitions
provisions or requirements of any other federal, state, or local laws, regulations, or ordinances,
including, but not limited to, the state\Virginia Endangered Species Act, the federal Migratory
Bird Treaty Act, the federal Bald and Golden Eagle Protection Act, and the federal Endangered

Species Act.

4V AC15-35-60. Exemptions.

F-The following activities are exempt from the permitting requirements found herein. Any
incidental take associated with these activities will not be considered a violation of this section.
LA, Activities that are not defined as “regulated activity-"activities.”

2.B.  Agricultural and silvicultural activities.




152 4.D. Requlated activities performed under emergency situations, including, but not limited to,

153 activities necessary to restore essential services, protect human health, address a public safety
154 issue, and/or prevent imminent damage to property.
155

156  4VACI15-35-70. Permits.
157  &-The following permits authorize incidental take resulting from regulated activities:
158  LA. General permit.

159 1. The board may, by regulation, adopt a sector-specific plan that provides the

160 framework for ageneral permits issued for a particular category or categories of
161 regulated activities-that allows coverage under.

162 2. An applicant whose activity(s) qualifies for a general permit for-incidental-take-of
163 egulated bird-species-and/or-habitatsthat occurs-when-aperson-is-engagingin-sy
164 activity and-adheresmust submit an application to the department and comply with all
165 provisiens-withinrequirements stated in_the-applicable sector-specific plan.

166 2.3.The general permit authorizes ana regulated activity only if the activity and applicant
167 satisfy all of the terms and conditions of the general permit and associated sector-
168 specific plan. ivity shall obtain-its own-permit:however whe
169 i i

170

171

172

173

174

175 activity.

176 b-4.1n addition to the conditions set forth in this sectienchapter pertaining to permit
177 renewal, amendment, transfer, suspension, revocation, and other procedures for
178 permit issuance, a-person-applyingan applicant for general permit coverage must
179 adhere to the following procedures:

180 In he-applicant-mu
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2B.

a)b. The department will review the permit application and required documents to
ensure that the activity complies with the terms and conditions of the general
permit.

bc. If the department determines that the proposed activity is not compatible
withcovered by the sector-speeific plangeneral permit, the department will
notify-the applicantof the incompatibility and instruct the applicant on
necessary procedures for obtaining an individual incidental take permit or
provide the applicant with the opportunity to revise the proposed activity to
ensure its compatibility with the relevantsector-speeificplangeneral permit,

¢.5.Mitigation. Incidental take by a requlated activity of regulated bird species and/or

habitats shall be first avoided and then minimized through the use of best
management practices described in the appropriate sector-specific plan or otherwise
authorized by the department.

d-6.Monitoring. Persons authorized by the general permit may be required to monitor and

report impacts to and the incidental take of regulated bird species that result from the
requlated activity as set forth in the sector-specific plan.

e.7.Term. No general permit coverage issued under this subsectionchapter shall be valid

for a period of more than eight years after the date of its issuance, or such shorter
term otherwise specified in the applicable sector-specific plan or requested by the
applicant. An applicant may terminate a permit prior to the expiration of the defined
term upon providing written evidence to the department of the conclusion of
construction and fulfillment of any applicable monitoring or site closure requirements
defined in the appropriate sector-specific plangeneral permit.

If the department, upon receiving an application for a general permit, determines that

the activity does not qualify for a general permit, but still requires a permit from the
department, the department will notify the applicant in writing of the reasons that the
activity does not qualify for a general permit. The applicant may revise the activity
and resubmit the application for a general permit or submit an application for an
individual incidental take permit.

Individual incidental take permit.

a-1.Applicants shall obtain individual incidental take permits, under such terms and

conditions necessary to avoid, minimize and/or compensate for the incidental take of
regulated bird species and/or habitats when cne-or-moreof the following

e ek twdamln

avian habitats:habitat, or




231 b.2.1n addition to the conditions set forth in this section governing permit renewal,

232 amendment, transfer, suspension, revocation, and other procedures for permit

233 issuance, an applicant for an individual incidental take permit must adhere to the

234 following procedures:

235 vickel

236 plan in accordance with the provisions below: for department approval, and
237 must submit the applicable fee and any additional information and documents
238 that the department determines isare necessary for permit issuance. The

239 applicant must apphy-forareceive final permit approval prior to commencing the
240 proposed activity.

241 H——Forpermits-issued-in-circumstances-where-the-department-notifiesan
242 i Pvity Vi i

243

244

245

246

247

248

249 habitats shall be first avoided and then minimized through the use of best

250 management practices or other measures as described in the appropriate

251 sector-specific plan and the avian conservation and mitigation plan. Persons
252 authorized by the individual incidental take permit will be required to

253 compensate for unavoidable incidental take of regulated bird species and/or
254 habitats.

255 v-d. Moenitoring—tn-additionPersons authorized by the individual take permit
256 may be required to the-menitoringreguirements-ineludedmonitor and report
257 impacts to and the incidental take of requlated bird species that result from
258 the requlated activity as set forth in an-the sector-specific plan, individual

259 incidental take permit, or avian conservation and mitigation plan-and-permit;
260 an-individual-incidental-take-permitshall-specify-that the-appheantis

261 i :

262

263

264

265 ;

266 C.3.  Anavian conservation and mitigation plan shalimust provide sufficient information to
267 demonstrate that the conservation criteria established in the individual incidental take
268 permit will be fulfilled. TheThe plan must clearly define the project’s scope of work and
269 the project’s possible impacts on regulated bird species and/or habitats. In addition,
270 the_plan must include:
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a.A site plan drawn to scale showing the location of the proposed activity;

b.A detailed description and schedule of the work to be performed;

¢.A guantitative or narrative description of the likely incidental take of
requlated bird species and/or habitats;

d.The steps the applicant will take to avoid, minimize, and/or compensate for
such impacts, in-accordance-with-the followingincluding:

i.  Avoidance, minimization and/cr compensation measures the applicant
shall employ using reliable department-approved methods and
shallthat are be based upon the best available; science and utilizing the
best practicable; and necessary-science-and technology to meet the
requirements of the applicable sector-specific plan. These measures
shall be evaluated for effectiveness in a consistent and rigorous
manner by the applicant throughout their implementation.

appllcant and the reasons why such alternativesactions are not being utilized;

f. A contingency plan to rectify any failures of implemented measures, or
actions necessary to provide additional protection to requlated bird species,
including hazing programs or other temporary or emergency measures that
would be instituted; and

g.A timeline of when each element of the plan will be completed; and

g:h. Such other measures that the department or applicable sector-specific plan
mav require as being necessary or appropriate for purposes of the plan.

._The avian conservation and mitigation plan may avoid duplication by
mcorporatmq mformatlon included in enwahmematassessmehtsﬂr

mf—ehhattepfmemde%#anv permit application required bv any other

permitting agency. The plan shall identify by source, section and page
number thewhen referencing such information-beingrelied-upen.

D.4.  While most general and individual incidental take permits will apply only to the
construction phase of a regulated activity, nothing in this sectienchapter shall prevent
the board from including requirements for the operational phase of a particular
requlated act|V|tv ina sector specmc plan if the board determmes that operations are

khewm%llkely to incidentally take requlated bird species and/or habltats If

operational requirements are included in a sector-specific plan, permits may be
renewed throughout the life of the requlated activity.
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H.AVAC15-35-80. Permit procedures.
A. Required general information. A permit application must contain the following information:
1. Applicant’s full name and address, telephone number, and, if available, fax number -«
and email address; and
a.lf the applicant resides or is located outside of the Commonwealth of
Virginia, the name and address of an agent located in the Commonwealth of
Virginia; and
b.If the applicant is an entity, a description of the type of entity, and the name
and title of an individual who will be responsible for the permit;
2. Location of the regulated activity;
3. Certification in the following language: “I hereby certify that the information

submitted in this application is complete and accurate to the best of my knowledge
and belief”;

4. Desired effective date of the permit except where issuance date is fixed by the sector-
specific plan under which the permit is issued;

5. Desired duration of the permit, if less than the default term for the sector-specific plan<
under which the general or individual incidental take permit is requested:;

6. Date of application;
7. Signature or electronic signature of the applicant; and

8. Such other information or documentation as may be required by the applicable sector-
specific plan.
1.B.  Administrative procedures.
a:1.The department shall determine the completeness of an application and shall notify
the applicant of any determination within 45 calendar days of receipt. Where
available to the applicant, electronic communication may be considered
communication in writing.
ka. If, within those 45 calendar days, the application is deemed to be incomplete,
the applicant shall be notified in writing of the reasons the application is
deemed incomplete. If the application is resubmitted, all deadlines in this
section shall apply from the date of receipt of the resubmitted application.
i:b. If a determination of completeness is made and the associated sector-
specific plan does not require additional department review, the application is
deemed approved under-the-terms-of the associated-sector-specific planand
the applicant will be notified in writing.
c.If a determination of completeness is not made and communicated to the
applicant within 45 calendar days of receipt, the application shall be deemed
complete on the 46™ day after receipt.
Hid.If the application is complete and the associated sector-specific plan requi
dililAd I:':: ; X N it i 1T
calendardays areallovwed forreviestoreview (180 days forbundled projects, subjecttopriorapproval
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biennial standards and specifications as described in 4VAC15-35-90). If, at
the end of the designated review period, the department has not taken final
action on the application or identifiednotified the applicant in writing of the need for
an additional 60 days for review, the application shall be deemed approved.

c.a. If the application is not approved, the applicant shall have 45 calendar days
to revise the permit application to bring it into compliance with the
appropriate sector-specific plan or meetthe department’sexpectationsof the

to appeal the decision to the director of the department under the
department’s dispute resolution and administrative appeals procedure. The
applicant may request, in writing, an extension of the timeframe in which to
submit a revised application, not to exceed an additional 60 calendar days. If
the revised application is not submitted within the defined timeframe, the
department will administratively close the application.

b.Atthe-conelusionUpon submission of the-a revised application after denial,
the department shall have 120 days to review ef-and make a determination. If
the application is denied again, the applicant will have 45 days after denial to
appeal the decision to the director of the department under the department’s
dispute resolution and administrative appeal procedure. Any new revisions to
the permit must be submitted as a new application.

d-3.Upon approval of an application for an individual incidental take permit, the

department will provide the applicant with drafta permit, including terms and

conditions-in-writing.. The applicant shall have 30 calendar days from-receipt-to
provide-commentsrevise-the-application—and/or-appeal the-draftterms and

conditions to the department director under the department’s dispute resolution and

administrative appeals procedures.

a-1.The department shall not issue a permit if:

ka. The applicant has one or more of the disqualifying factors included in (b2)
below; or

H:h. The applicant has failed to disclose material information reguired.-or has
made false statements as to any material fact; in connection with the

application; or




391 iii.c. The department determines that the application fails to comply with the

392 applicable sector-specific plan; or any other applicable wildlife law,

393 requlation, or ordinance-orcriteria-deemed-necessary-toan-individual

394 incidental take permit,

395 b.2.Disqualifying factors. The department will provide written notice of any known

396 disqualifying factors to the applicant-erpermitiee, Any one of the following will

397 disqualify an applicant from receiving or exercising a permit:

398 a. Aconviction, or entry of a plea of guilty or nolo contendere; by the applicant
399 or a representative of the applicant for a violation of the Lacey Act, the

400 Migratory Bird Treaty Act, the Bald and Golden Eagle Protection Act, the
401 federal Endanqered Species Act, the state Endangered Species Act. or this
402 Ainbyeadicroa 3

403 disqualification has been expressly waived by the department in response to a
404 request by the applicant.

405 b, The failure to pay any required fees.

406 Hi-C. The fatlure to-submit-timelyaccurate,and-complete reports-asrequired
407 disqualifiessuch-persensuspension of any other incidental take permit. The
408 applicant is disqualified from receiving erexercising-the privilegesofa

409 permitany additional incidental take permits as long as the

410 deficieneysuspension exists.-Jponreceiptof written-noticethe permittee
411 shall-have 30 calendar days-to-cure the deficiency-

412 €:3.Fees. An application fee of $50 and a permit fee of $50 per year shall be due for each
413 permit. The application fee shall be due at the time of application submittal and no
414 application shall be processed until the fee is received. The full amount of the permit
415 fee shall be based on the default duration of the permit and is due at the time of

|416 certification, if no approval is required, or at the time of the department’s approval
417 and/or issuance of a permit. The fees will be deposited into the Nongame Cash Fund
418 and used for the conservation and management of requlated bird species, consistent
419 with 8§ 58.1-344.3 of the Code of Virginia. No refund of any fees paid ferissuanceof
420 the-permitshall be made whenif a permit application is denied or if a permit is

421 terminated prior to the expiration date.

|422 ¢-4.Permit renewal. Applications for renewal shall meet and comply with all

423 requirements for permit application, and be submitted at least 90 calendar days prior
424 to the expiration of an existing permit.

|425 e.5.Modifications to permits. Permits may be modified, with the department’s approval,
426 in accordance with the following:

|427 La. Applicant’s request. Where circumstances have changed so that an applicant
428 desires to have any condition of the permit modified, the applicant must

429 submit a full written justification and supporting information to the
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department in conformity with the terms and conditions under which the
permit was issued.

Department determination. The department may amend any permit during
its term where circumstances have changed such that amendments to the
permit are deemed necessary by the department. In such instances, the
department will notify the applicant in writing 60 calendar days in advance of
the effective date of any amendment. The applicant shall have 30 calendar
days to appeal the decision to the department director under the department’s
dispute resolution and administrative appeals procedures.

Transfer of permits and scope of permit authorization.

Except as otherwise provided for in this subsection, permits issued under this
part are not transferable or assignable.

Permits may be transferred in whole or in part
through a joint submission by the applicant and the proposed transferee, or in
the case of a deceased applicant, the deceased applicant’s legal representative
and the proposed transferee department

_that:
The proposed transferee meets all of the qualifications under this part
for holding a permit;
The proposed transferee has provided adequate written assurances that
it will implement the relevant terms and conditions of the permit; and
The proposed transferee has provided other information that the
department determines is relevant to the processing of the submission.

Except as otherwise stated on the face of the permit, any person who is under
the direct control of the applicant, or who is employed by or under contract to
the applicant for purposes authorized by the permit, may carry out the
activity authorized by the permit.

Discontinuance of permit activity. When an applicant discontinues activities
authorized by a permit, the applicant shall, within 30 calendar days of the
discontinuance, notify the department of permit termination.
Permit inspections. The department shall have the right to perform inspections of a
permitted activity to ensure compliance with permit conditions. Written (including
electronic) or verbal notice of such inspection shall be given on a business day, and
the inspection shall not occur
from the of the notice, except when the
department determines that an emergency inspection is necessary.
Permit suspension and revocation.
Criteria for suspension. The privileges of exercising some or all of the permit
authority may be suspended at any time if the applicant is not in compliance
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with the conditions of the permit, the sector-specific plan, or with any

applicable laws or regulations governing the conduct of the regulated

activity. Such suspension shall remain in effect until the department

determines that the applicant has corrected the deficiencies.

i:b. Criteria for revocation. A permit may be revoked for any of the following

reasons:

a.

The applicant willfully violates any provision of the state Endangered

bii.

Species Act, the federal-state Migratory Bird Treaty Act, the federal
Bald and Golden Eagle Protection Act, the federal Endangered Species
Act, or lecal-Haw regulationorordinancewhich-inveolvesaviolation
ofthe-the conditions eftheor a_permit issued under those acts or ether
federal-orstate-wildlife-lawsthis chapter; or

The applicant fails within 60 calendar days to correct deficiencies that

were the cause of a permit suspension.

iii-c.Procedure for suspension and revocation.

.

The applicant shall be notified in writing of the suspension or

bii.

revocation by certified or registered mail. This notice shall identify the
permit to be suspended, the reason(s) for such suspension, the actions
necessary to correct the deficiencies, and inform the applicant of the
right to appeal the suspension. The department may amend any notice
of suspension or revocation at any time.

The applicant shall be provided with an opportunity to appeal the

eMiii.

suspension or revocation within 30 calendar days of mailing efthe
suspension or revocation notice. Appeal may be requested by filing a
written objection specifying the reasons by-the applicant objects to the
suspension efor revocation; and may include supporting
documentation. Amendment of a notice of suspension or revocation
will allow the applicant another 30 calendar days to appeal the
decision from the date of mailing notice of the amendment if they have
not already initiated an appeal.

If, at the end of 30 calendar days, no appeal has been received by the

department, a final order shall be issued suspending or revoking the
permit.
H-priorto-30-calendardays-rom-the-date-a-maiing—the-persen!i, the
applicant timely submits an appeal, an informal fact-finding
proceeding will be held within 30 calendar days, or, at the option of
the department or the applicant, a formal hearing may be scheduled as
soon as may be practicable.

Following an informal fact-finding proceeding or formal hearing, a

final decision shall be made by the departmentdirector within 30
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calendar days of the informal fact-finding proceeding or receipt of a
by any hearing officer.

Biennial standards and specifications.

Any person who will undertake multiple requlated activities requiring a permit may biennially
submit a single set of standards and specifications for department approval that describes how
covered requlated activities shall be conducted.

Such standards and specifications shall be consistent with the requirements of this
auteyEtEs ettt
required shall obtain such permit by filing a permit application referencing the approved
standards and specifications and paying the fee applicable under

3)(c) prior to the commencement of the requlated activity. The standards and
specifications shall include:
A reference to which sector-specific plans are addressed by the standards and
specifications;
A description of the regulated activities that the applicant intends to be addressed by
the standards and specifications, and, if applicable, any other requlated activities that
the applicant intends to conduct that will not utilize the standards and specifications;
Information satisfactory to the department demonstrating how regulated activities
conducted under the standards and specifications will meet the requirements of the
applicable sector-specific plans, together with a copy of any reference materials cited
by the standards and specifications; and
Implementation of a requlated activity tracking system of all
requlated activities conducted under the standards and specification, together with a
permittee self-monitoring program that will ensure compliance with the standards and
specifications.

Such standards and specification may be utilized following department approval. Utilization
of approved standards and specification shall not affect the department’s authority to perform
inspections of regulated activities addressed by the standards and specifications.
Noncompliance with approved standards and specifications shall have the effect

noncompliance with the requirements of the applicable sector-specific plan for
purposes of permit modification, suspension, or revocation under this

section.

Enforcement; unpermitted regulated activities.

Administrative permit actions, including modification, suspension, and revocation, shall be
addressed according to the department’s dispute resolution and administrative appeals
procedures. Any person conducting a requlated activity for which a permit is required by the
section without such permit, including where a regulated activity has commenced without a




549  permit or continued after permit suspension or revocation, shall be guilty of a Class 3
550 misdemeanor as specified by §29.1-505 of the Code of Virginia.




DISPUTE RESOLUTION AND ADMINISTRATIVE APPEALS PROCEDURE
INCIDENTAL TAKE PERMITS—CHAPTER 4VAC15-35

Introduction

This document sets forth the procedures for appeals of decisions made pursuant to
Chapter 4VAC15-35. Under authority granted to the Board of Wildlife Resources in §29.1-
103 of the Code of Virginia, and subsequently conferred by the Board via 4VAC15-30-5 of
the Virginia Administrative Code, the Executive Director of the Virginia Department of
Wildlife Resources (Department) has the authority to set permit schedules, establish permit
conditions, delegate signature authority, establish protocols for responding to permit
decision appeals, and render final permit decisions.

This document pertains to administrative dispute resolution or appeal only, and is not
intended to affect any rights to judicial review that may exist under Virginia law. It further
does not apply to any criminal enforcement proceedings.

Permit Issuance, Denial, Suspension, or Revocation

As set forth in Chapter 4VAC15-35, the Department may establish or modify permit
conditions, or deny, suspend, or revoke any permit by written notification to the applicant or
permittee. The notification will identify the permit or application affected; the permit
conditions or the reasons for any modification, denial, suspension, or revocation; the actions
necessary to correct any deficiencies, where applicable; and will inform the Applicant or
Permittee of the right to appeal.

Method of Appeal

Any request for appeal must be addressed to the Department’s Executive Director in
writing, signed by the Applicant or Permittee, and received within the timeframes set forth
in Chapter 4VAC15-35.

Within 14 days of receipt of a request for appeal, the Executive Director shall
provide to the applicant a Notice of Informal Fact Finding Proceeding. The Informal Fact
Finding Proceeding shall be held within 30 days of the Department’s receipt of the request
for appeal.

In the alternative, where the issues presented are of a legal or other nature such that
the Department, in its sole discretion, believes that the recommendation of a Hearing Officer
would be appropriate, it may proceed utilizing a Formal Hearing, to be scheduled as soon as
may be practicable.

Should the matter be negotiated to resolution through informal consultation between
the Department and the Applicant or Permittee prior to any Informal Fact Finding
Proceeding or Formal Hearing, such resolution and agreement shall be documented, and no
Informal Fact Finding Proceeding or Formal Hearing shall be necessary.



If the regulated activity is the subject of an ongoing criminal or administrative
investigation and the ongoing investigation provided grounds for the subject permit
revocation or suspension, no administrative appeal shall be considered pending conclusion
of said investigations and proceedings or adjudication by the courts. The Executive Director
may order an Informal Fact Finding Proceeding upon conclusion of such criminal
investigations and proceedings, or at any other time deemed appropriate.

Informal Fact Finding Proceeding

Informal Fact Finding Proceedings will be conducted by a panel of three persons
appointed by the Executive Director. The panel will hear and accept documentary evidence
from the Applicant/Permittee and from Department staff knowledgeable of the issues under
consideration. The panel may also receive any information received from third parties prior
to the Informal Fact Finding Proceeding; however, such third parties shall not participate in
the proceeding unless requested by the panel. The burden of proof will exist with the
appellant, and any final decision will be based on the preponderance of the evidence.
Within 10 days of conclusion of the Informal Fact Finding Proceeding, the panel will
forward a written summary of the proceeding and recommendations to the Executive
Director. Within 30 days of the Informal Fact Finding Proceeding, the Executive Director
shall issue a final determination to the Applicant/Permittee.

Formal Hearing

Formal Hearings shall be conducted in the manner prescribed by the Virginia
Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia) before a Hearing
Officer selected from the list of hearing officers maintained by the Executive Secretary of
the Virginia Supreme Court. Where the Department elects to proceed utilizing a formal
hearing, appointment of a Hearing Office<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>