Teleconference/Virtual

AGENDA

Board of Wildlife Resources
Board Retreat

7870 Villa Park Drive
Henrico, Virginia 23228

December 17, 2020

9:00 am
1. Call To Order and Welcome:
2. Staff Recognitions
3. Staff Presentation of Proposed Incidental ACTION

Take of Migratory Birds Regulation
4. Break
5. Update and Discussion on Law Enforcement Vision and Goals
6. Update and discussion on Diversity, Equity and Inclusion Progress
7. Summary of Score Card from 2019 Retreat
8. Break
9. Discussion of Board Vision Document

10. Board Discussions:

A. Executive Director



B.

Break

Board Discussions continued:

11. Adjourn

OmEon

Wildlife

Aquatics

Outreach

Planning and Finance
Human Resources
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: COMMONWEALTH of VIRGINIA
Matthew J. Strickler Ryan J. Brown

Secretary of Natural Resources Departm ent of I/I/ildh:f'e Resources Executive Director

January 14, 2020

Dear Board Members,

We are looking forward to our Board meeting and Retreat later this week. Obviously, last
time around, we had a day and a half available to us and were able to meet in person. That’s not
possible under current conditions, but we will make the most of the time we have available. That
will be readily apparent to you when you see the multiple documents that we are forwarding to
you ahead of the meeting! To give you a high level view of some of them (and hopefully relieve
some stress as to how much advance reading to do), I thought a brief summary of some of them
might help:

Incidental Take of Migratory Birds proposed regulation: this is slated to be taken up
immediately before the Retreat, and we will be asking the Board to approve the
regulation as Proposed so that we can send it out for public comment. As you know,
following the Governor’s announcement last February pertaining to the Hampton Roads
Bridge Tunnel seabird colony, we posted a discussion draft regulation for public
comment. Since that time, we have reviewed the comments, held two stakeholder
meetings, and revised the discussion draft regulation.  This draft establishes the
procedural framework for a program to help prevent incidental take of migratory birds;
the substantive (on the ground) requirements for affected individuals and entities will be
set out in further regulations to be developed. In plain terms, this regulation sets up the
rules of the road, but the actual requirements for various types of projects will not take
effect without further regulatory development. To keep us on track, the Administration
desires us to proceed to proposal of this regulation and further public comment on it, to
take place between now and the March Board meeting. We may also hold additional
stakeholder group meetings during this time.

Board Vision Document: this document has been on the list to get to Board approval for
some time now (we actually had a draft completed right when the pandemic hit; then you
may recall it being circulated again early this fall). Some of the other items on the Board
spreadsheet from the last Retreat depend on its completion, so we would like to have it
adopted. However, given the limited time available at this meeting, we can always
simply discuss it during this meeting and aim for adoption at the January meeting if that
is preferable.
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Updated Scorecard from Last Retreat: just the current scoresheet. I will go through the
items at this week’s Retreat.

Draft Wildlife Viewing Plan: we are quite excited about this document. It is very
comprehensive in nature, and there is no way you could fully take it in over the next three
days. Nor do we expect you to. We plan to bring it to the EPO Committee in January,
with a hope for the Board to review it then as well and then seek public comment on it.
So there is plenty of time. We simply wanted to get it in your hands now rather than later,
as it in many ways can be thought of as “the” plan for Outreach, or at least a major plan
for Outreach, going forward. If anything, the brief Executive Summary at the beginning
paints a good picture of the document and can be quickly read.

List of Staff Suggested Topics: given the short amount of time we have available, I
thought it might help to provide ahead of time some topics that staff here merit focus over
the next year. This is not a comprehensive list, nor is it intended to supplant any of your
ideas. This is the Board’s discussion; not the staff’s. Each division director will take a
few minutes at the beginning of each agenda item to discuss these and other high level
thoughts on their divisions; from there, it is completely up to you where the discussion
goes. So please view this list as simply ideas from us; you may feel these are worth
talking about or may have ideas of your own. Any direction is absolutely fine.

Other documents: I’ve given the staff who will be speaking the opportunity to submit any
materials they would want you to have ahead of time to Mrs. Boswell. They will
reference these during their presentations.

See you on Thursday; looking forward to a good meeting (and also looking forward to
the time when we can all be together again!).

Sincerely,
Ryan Brown
Executive Director
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Purposes of Regulation
« Regulate the incidental take of
migratory birds and habitats by

establishing regulatory framework for

administration, implementation and
enforcement of an incidental take
permitting program

Provide protections via

implementation of best management

practices to mitigate incidental take

« Provide flexibility for innovation
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VIRGINIA

DWR

BACKGROUND

MIGRATORY BIRD
TREATY ACT

MBTA and
derivative

federal regulations
of the USFWS
protected
migratory birds
from direct and
indirect take

M-37050 OPINION

Dec 2017, DOI
Solicitor opinion
that the MBTA does
not allow federal
government to
regulate incidental

take of birds

Virginia Department of Wildlife Resources

POLICY BACKSTOP
MIGRATORY BIRDS

Gov Northam, Feb
2020: DWR develop
regulations that define
and permit “incidental
take” of migratory
birds in Virginia for
major commercial,
industrial and
construction projects

« www.dwr.virginia.gov

DISCUSSION DRAFT
STAKEHOLDER WG

DWR developed draft
language, solicited
public feedback on
“discussion draft” in
April-May

September —present:
working with
stakeholders to refine




Scope of Regulation
- All migratory bird species, eggs,

active nests
* Does not include threatened and
endangered species
* Does not include non-migratory
species like quail, turkey
« Applied statewide
« Applicable to habitats characterized as
“biologically significant avian habitat”
or “general avian habitat” of biological

significance (e.g,. South Island)

DWR
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APPROACH

» Establish two types of permits

* General take permit:
* Best management practices that first

avold then minimize incidental take

» Straightforward application process,
limited review
* Individual incidental take permit:
* Project-by-project
» Require more staff review

* Terms: < 8 years for general permits;

< 10 years for individual permits
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APPROACH

« Regulated activities covered under “sector-specific
plans” adopted by Board action:
 Commercial
* Industrial
« (il gas, waste disposal pits

* Methane, other gas burner pipes

/’é
=

=
. . e Communication towers

// e e * Electric transmission/distribution lines

* Wind and solar energy projects
* Transportation projects
» Exempt agriculture/silviculture
« Regulatory reprieve with sector-specific plans

« Example: Communications towers

VIRGINIA

DWR
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APPROACH

» Addresses construction phases, leaves door

open for Board to consider permitting

: operations in any sector-specific plan
. I « Avian conservation & mitigation plan
. * Project-specific details about likely
'\ impacts on migratory birds
» Proposed efforts to mitigate incidental
take
» Alternatives considered and rejected
* Contingency planning
» Mitigation: Avoidance, minimization,
' 4 compensation

VIRGINIA

DWR
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ADMINISTRATIVE
PROCESS

» Approach to request and obtain a

permit
» Mechanisms to modify, transfer,
renew, terminate permits

e Fees:

* $50 application fee

* $50/year permit fee, life of permit

* Processes for inspection, suspension,

revocation

VIRGINIA

DWR
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- Dispute Resolution and
Administrative Appeals

« Non-regulatory; incorporate by reference

Informal fact-finding panel
A Formal hearing (following APA process)

Corrective Action Plan

-
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COLLABORATION:
Stakeholders WG

* 16 representatives from conservation
organizations and regulated sectors

 Solicited input on range of topics

« Two meetings to date

« Comments shaped current version of

regulation narrative
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NEXT STEPS

e Solicit public input online and via other means
 Comment period: early January — end of February

* Convene stakeholder working group in late January/early
February

* Board consideration at March 2021 meeting

Y
DWR
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Questions?

VIRGINIA

DWR
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MOTION

I move that the Board of Wildlife Resources propose for
advertisement and public comment the regulatory
amendment establishing the framework for an
incidental take permitting program for migratory birds
as presented by staff.

Virginia Department of Wildlife Resources -
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4VAC15-30-70. Definitions and Miscellaneous: Importation, Possession, Sale, Etc., of

Animals: Incidental Take of Bird Species. (New)

Summary: The recommendation is to establish a regulatory framework for the administration,
implementation and enforcement of permitting program addressing the incidental take of
migratory birds in Virginia. The framework provides protections to migratory bird species while
authorizing take that may occur incidental to regulated activities, such as the construction of
commercial or transportation projects, where the intent of the activity is not to take migratory
birds. These protections are achieved through the issuance of permits that identify best
management practices intended to avoid then minimize incidental take, and identify expectations
for compensation of unavoidable take.

Recommended Language of New Regulation:

4VAC15-30-70. Incidental Take of Bird Species. (New)

A. Purposes. The purposes of this chapter are to:

1.

[t

(Bt

Regulate the incidental take of regulated bird species and habitats, in the context of
the board’s oversight authorities described in §29.1-501.A of the Code of Virginia
and the department’s conservation and management authorities described in §29.1-
521.A(2) and §29.1-521.A(10) of the Code of Virginia by establishing a regulatory
framework for the administration, implementation, and enforcement of an incidental
take permitting program;

Provide ample protections to regulated bird species and habitats while authorizing
take that may occur incidental to regulated activities through the issuance of a general
permit or an individual incidental take permit that stipulates best management
practices with the intended purpose of avoiding, minimizing or mitigating incidental
take; and

Delineate the procedures and requirements to be followed in connection with permits
issued by the department, while providing flexibility for innovative solutions that
avoid, minimize, or mitigate incidental take of regulated bird species and habitats,
when such authorization meets the criteria of this chapter.

B. Definitions.

1.

[t

|

“Active nest” means any nest structure of a regulated bird species that contains one or
more viable eggs incubated by attendant adults, or live dependent young, or is
protected under the provisions of the federal Bald and Golden Eagle Protection Act.
“Applicant” means a person who is seeking or who has obtained an individual
incidental take permit or general permit coverage through the department in
accordance with procedures established in this section.

“Avian conservation and mitigation plan” means the plan that an applicant must
submit under provisions of an individual incidental take permit that clearly defines
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11.

the project’s scope of work, the project’s possible impacts on regulated bird species
and/or habitats, and outlines in detail the implementation and evaluation of best
management practices designed to avoid or minimize incidental take of regulated bird
species and/or habitats, and/or, in certain circumstances, compensate for unavoidable
take. Such measures may include, but are not limited to, existing or novel best
management practices developed by the applicant for review by the department. The
plan includes a timeline of when each element of the work plan will be performed and
completed.

“Best management practices” refers to structural and non-structural measures
designed to avoid, or minimize the incidental take of regulated bird species and/or
habitats that may result from regulated activities during the construction and
operational phases of the project.

“Board” means the Board of Wildlife Resources.

“Compensation” means achieving no net loss of regulated habitats through

restoration, creation, enhancement, or, in certain circumstances, out-of-kind measures
for the purposes of offsetting incidental take of regulated bird species and/or habitats
that remain after all appropriate and practicable avoidance and minimization has been
considered or achieved. Where permissible, appropriate compensation will be set
forth in individual take permits or other board regulation or guidance. There will no
compensation required under general permits.

“Construction impacts” refers to the incidental take of regulated bird species and/or
habitats likely to occur during the construction phase of a regulated activity.
“Department” means the Department of Wildlife Resources.

“Endangered or threatened bird species” means those bird species listed as
endangered or threatened pursuant to 4VAC15-20-130.

“General incidental take permit” or “general permit” refers to a type of permit issued
by the department that authorizes incidental take of specified regulated bird species
and/or habitats in association with regulated activities for which avoidance and
minimization measures are deemed effective at achieving de minimis incidental take

levels.
“Habitat type” refers to the classification of “regulated habitat” as either biologically

significant avian habitat or general avian habitat.

a.“Biologically significant avian habitat” means regulated habitats within or
directly adjacent to public or private conservation lands and waters, including,
but not limited to, national wildlife refuges, national parks or seashores,
national forests, national recreation areas, state wildlife management areas,
state parks, state natural areas preserves, state recreation areas, and lands
owner or under easement by conservation organizations; lands and waters that
have been designated as biologically important, including, but not limited to,
Coastal Avian Protection Zones, Important Bird Areas, Western Hemisphere




67 Shorebird Reserve Network sites, and Marine Sanctuaries: and other lands and

68 waters that encompass unique features deemed biologically important to
69 regulated bird species by the department, including, but not limited to,
70 streams, seeps, fens, marshes and other wetlands, riparian areas, cliffs, caves,
71 and high-elevation forests and knobs.
72 b.“General avian habitat” means regulated habitats that are lands and waters not
73 classified as “biologically significant avian habitat” but nonectheless require
74 evaluation using methods developed by the department to determine their
75 biological value to regulated bird species.
76 12. “Incidental take” means take that is incidental to, but not the purpose of, a regulated
77 activity.
78 13. “Individual incidental take permit” means a permit, issued by the department on a
79 project-by-project basis that authorizes incidental take of regulated bird species
80 and/or habitats for regulated activities that do not comply with the provisions of a
81 general incidental take permit.
82 14. “Migratory bird species” means any species, or any active nest, or egg thereof,
83 regulated by the federal Migratory Bird Treaty Act (16 U.S.C. §703 et seq.) or its
84 attendant regulations.
85 15. “Permit” means any authorization designated as a “general incidental take permit” or
86 “individual incidental take permit” issued by the department which authorizes
87 incidental take of regulated bird species and/or habitats for regulated activities that
88 are conducted in full compliance with all the terms and conditions therein.
89 16. “Person” means any individual, government entity, firm, corporation, association,
90 partnership, club, or private body, any one or all, as the context requires.
91 17. “Regulated activity” or “activity”’ means a new construction or development activity
92 or the expansion of an activity beyond the original or existing footprint of the activity
93 for which the board has adopted a sector-specific plan that identifies best
94 management practices designed to avoid or minimize incidental take of regulated bird
95 species and/or habitats or, in certain circumstances, identifies the need for an
96 individual incidental take permit.
97 18. “Regulated bird species” means any migratory bird species as defined above, or any
98 active nest, or egg thereof, excluding any endangered or threatened bird species.
99 19. “Regulated habitat” means the area subject to a sector-specific plan, an avian
100 conservation and mitigation plan, and/or an individual incidental take permit that
101 includes both habitat types as defined herein.
102 20. “Sector-specific plan” means a framework for a general permit, adopted by regulation
103 of the board, that defines the nature of authorized incidental take for regulated
104 activities and outlines specific best management practices, schedules, and criteria for

105 avoiding or minimizing incidental take, or, in certain circumstances, identifies the
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need for an individual incidental take permit. In the event of a conflict between this
section and any sector-specific plan, the sector-specific plan shall control.
21. “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, capture, trap, collect,

possess, destroy, disturb, or to attempt to engage in any such conduct, or any activity
that significantly or permanently impedes breeding, foraging, resting, or other normal
avian behaviors conducted during the annual life cycle, obstructs the use of or
destroys or degrades regulated habitats, or reduces reproductive success or survival
rates of regulated bird species, and includes any incidental take. Take excludes
deliberate harassment measures carried out for the sole purpose of deterring regulated
bird species from the site of a regulated activity only when all other options to avoid,
minimize, and/or mitigate incidental take have been considered and judged
ineffective by the department.

C. Requirement for a permit. Except as provided in this section, it shall be unlawful for any
person to conduct a regulated activity that results or will result in incidental take of a
regulated bird species and/or habitat without obtaining and complying with such permit. No
permit shall be available for incidental take of regulated bird species and/or habitats unless
the board has adopted a sector-specific plan requiring such permit. The board may adopt
sector-specific plans for any of the following categories:

1. Commercial projects, including, but not limited to, new construction or expansion of

a.Retail stores/malls;

b.Restaurants;

c.Lodging facilities;

d.Office buildings outside of an existing commercial park;

e.Commercial parks;

f. Medical facilities, including nursing homes, rehabilitation and convalescence
centers;

g.Sports facilities; and/or

h.Other large-scale non-industrial structures and facilities planned for
commerce, health care, hospitality services, government use, or other business

use;

2. Industrial projects, including, but not limited to, new construction or expansion of
a.Industrial manufacturing buildings outside of an existing industrial park;
b.Industrial parks;
c.Sewage treatment plants;
d.Government facilities, such as warehouses and laboratories;
e.Power generation plants, and/or
f. Other large-scale non-commercial public, private, or governmental structures

or facilities that directly engage in or are connected to the handling, storage,
manufacturing, maintenance, treatment, or disposal of materials, products,
goods, commodities, or hazardous waste;
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Oil, gas., and wastewater disposal pits:
Methane or other gas burner pipes:
Communications towers:

Electric transmission and distribution lines:

Wind and solar energy projects; and
Transportation projects.
D. Provisional regulatory reprieve. The prohibition of subdivision C(1) shall not apply to any

|90 [ |2 [ B [

regulated activity that is actively under construction, has received all necessary permits and
approvals but for which construction has not commenced, or has evidenced contractual

obligations as described in the appropriate sector-specific plan, as of the effective date of a
sector-specific plan applicable to that regulated activity. Upon request, the department may

provide assurance of non-prosecution to any person conducting such an active regulated
activity for a period of up to two years from the effective date of the sector-specific plan for

the specific regulated activity.
Applicability of other laws or regulations. Nothing in this section shall be interpreted to

|

affect the provisions or requirements of any other federal, state, or local laws, regulations, or
ordinances, including, but not limited to, the state Endangered Species Act, the federal
Migratory Bird Treaty Act, the federal Bald and Golden Eagle Protection Act, and the federal
Endangered Species Act.

Exemptions. The following activities are exempt from the permitting requirements found
herein. Any incidental take associated with these activities will not be considered a violation

52

of this section.

1. Activities that are not defined as “regulated activity.”

2. Agricultural and silvicultural activities.

3. Regulated activities that occur before a sector-specific plan has been adopted for a
particular regulated activity.

4. Regulated activities performed under emergency situations, including, but not limited

to, activities necessary to restore essential services, protect human health., address a
public safety issue, and/or prevent imminent damage to property.
G. Permits. The following permits authorize incidental take resulting from regulated activities:

1. General permit.
a.The board may, by regulation, adopt a sector-specific plan for a category or

categories of regulated activities that allows coverage under a general permit
for incidental take of regulated bird species and/or habitats that occurs when a
person is engaging in such activity and adheres to all provisions within the
applicable sector-specific plan. The general permit authorizes an activity only
if the activity and applicant satisfy all of the terms and conditions of the
general permit and associated sector-specific plan. Every regulated activity
shall obtain its own permit; however, where multiple projects fall under a
single sector-specific plan, are similar in design, footprint, scope-of-work,
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scheduling. and occur in general avian habitats determined to not be

biologically important to regulated bird species, the projects may be bundled

under a single permit application and may make reference to the same

information for multiple regulated activities so long as the cumulative impact

of those activities will be no greater than would be the case if separate

submissions were made for each activity.

b.In addition to the conditions set forth in this section pertaining to permit

renewal, amendment, transfer, suspension, revocation, and other procedures

for permit issuance, a person applying for general permit coverage must

adhere to the following procedures:

i

The applicant must submit a permit application and any required
documents to the department in accordance with the specifications of
the applicable sector-specific plan. The department may allow
electronic submission of permit applications, required documents, and
the applicable fee. Except as provided below, coverage under the
general permit shall be effective upon the department’s receipt and
acknowledgement of a complete permit application, other required
documents, and the applicable fee. In the permit application, the
applicant may request a permit term shorter than prescribed for the

appropriate sector-specific plan. The applicant shall not commence the
proposed activity prior to the department’s acknowledgement of
receipt of a complete application.

If a sector-specific plan expressly requires department review and
authorization of general permit coverage, the applicant shall submit a
permit application and any required documents, together with the
applicable fee, to the department prior to commencing the proposed
activity, and adhere to the following procedures unless the sector-
specific plan otherwise specifies.

a) The department will review the permit application and required
documents to ensure that the activity complies with the terms
and conditions of the general permit.

b) If the department determines that the proposed activity is not
compatible with the sector-specific plan, the department will
notify the applicant of the incompatibility and instruct the
applicant on necessary procedures for obtaining an individual
incidental take permit or provide the applicant with the
opportunity to revise the proposed activity to ensure its
compatibility with the relevant sector-specific plan.
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c.Mitigation. Incidental take by a regulated activity of regulated bird species
and/or habitats shall be first avoided and then minimized through the use of
best management practices described in the appropriate sector-specific plan.

d.Monitoring. Persons authorized by the general permit may be required to
monitor impacts to and the incidental take of regulated bird species from the
regulated activity as set forth in the sector-specific plan.

e.Term. No general permit coverage issued under this subsection shall be valid
for a period of more than eight years after the date of its issuance, or such
shorter term otherwise specified in the applicable sector-specific plan or
requested by the applicant. An applicant may terminate a permit prior to the
defined term upon providing written evidence to the department of the
conclusion of construction and fulfillment of any applicable monitoring
requirements defined in the appropriate sector-specific plan.

2. Individual incidental take permit.

a.Applicants shall obtain individual incidental take permits, under such terms
and conditions necessary to avoid, minimize and/or compensate for the
incidental take of regulated bird species and/or habitats when one or more of
the following circumstances apply:

i.  Incidental take caused by regulated activities for which the board has
promulgated a sector-specific plan that requires individual incidental
take permits either for a category of regulated activities or specified
regulated bird species and/or habitats;

ii.  Incidental take caused by regulated activities that the department
determines do not comply with the applicable sector-specific plan;
ii.  Regulated activities that require compensation to offset unavoidable
incidental take of regulated bird species and/or habitats;
iv.  Regulated activities that will occur within or directly adjacent to
biologically significant avian habitats; or
Regulated activities that will occur within or directly adjacent to
general avian habitats considered biologically important to regulated
bird species as determined by the applicant or the department.
b.In addition to the conditions set forth in this section governing permit renewal,
amendment, transfer, suspension, revocation, and other procedures for permit
issuance, an applicant for an individual incidental take permit must adhere to
the following procedures:

i.  An applicant for an individual incidental take permit shall prepare an
avian conservation and mitigation plan in accordance with the
provisions below, for department approval, and submit the applicable
fee and any additional information and documents that the department
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determines is necessary for permit issuance. The applicant must apply
for a permit prior to commencing the proposed activity.
For permits issued in circumstances where the department notifies an

applicant that an activity does not comply with the applicable sector-
specific plan, applicants must apply for an individual incidental take
permit prior to commencing the proposed activity, and, subject to the
department’s approval, prepare an avian conservation and mitigation
plan, and submit the applicable fee and any other necessary
information or documentation required by the department.

The department shall review the applicant’s permit application and
included avian conservation and mitigation plan, and shall notify the

person applying for the permit, in writing, of any necessary
amendments prior to permit issuance.

Mitigation. Impacts of a regulated activity on regulated bird species
and/or habitats shall be first avoided and then minimized through the
use of best management practices described in the appropriate sector-
specific plan and avian conservation and mitigation plan. Persons
authorized by the individual incidental take permit will be required to
compensate for unavoidable incidental take of regulated bird species
and/or habitats.

Monitoring. In addition to the monitoring requirements included in an
avian conservation and mitigation plan and permit, an individual
incidental take permit shall specify that the applicant is responsible
for:

a) Maintaining a record of all injury and mortality that occurs in
association with the regulated activity. The record shall include
a photographic record of injury and mortality using a standard
protocol defined by the department.

b) Submission of reports of injury and mortality to the designated
department representative on a quarterly basis starting from the
date of issuance of the permit. The report shall be submitted
on forms provided by the department. If no injury or mortality
occurs, the report must so state. Reports of injuries or mortality
will not result in the suspension of the permit if the person is in
compliance with the conditions of the permit and all applicable
laws or regulations governing the conduct of regulated
activities.

¢) Where determined necessary by the department, reporting
injuries or mortalities by telephone to the designated
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department representative by the beginning of the next working
day following their occurrence or observation.
vi.  Term. No individual incidental take permit issued under this

subsection shall be for a period of more than ten years after the date of
its issuance, or such shorter time period determined appropriate by the
department or requested by the applicant. An applicant may terminate
a permit prior to the defined term upon providing written evidence to
the department of the conclusion of construction and fulfillment of any
applicable monitoring requirements defined in the individual
incidental take permit.

3. An avian conservation and mitigation plan shall provide sufficient information to

demonstrate that the conservation criteria established in the individual incidental take
permit will be fulfilled. The plan must include:

a. A site plan drawn to scale showing the location of the proposed activity;

b.A detailed description and schedule of the work to be performed;

c.A quantitative or narrative description of the likely incidental take of
regulated bird species and/or habitats;

d.The steps the applicant will take to avoid, minimize, and/or compensate for
such impacts, in accordance with the following:

i.  Avoidance, minimization and/or compensation measures shall employ
reliable department-approved methods and shall be based upon the
best available, practicable, and necessary science and technology to
meet the requirements of the applicable sector-specific plan. These
measures shall be evaluated for effectiveness in a consistent and
rigorous manner by the applicant throughout their implementation.

1.  Habitat type for regulated bird species shall be evaluated using
methodologies and tools recommended by the department.

ii.  Compensation measures shall ensure that a self-sustaining ecosystem

or quality of habitat comparable to the pre-activity conditions at the
location of the regulated activity or within a reasonable proximity is
established upon the activity’s completion and achieves no net loss of
regulated birds and habitats.

e.Any alternative actions, including, but not limited to, siting, best practices,
and mitigation, considered by the applicant and the reasons why such
alternatives are not being utilized;

f. A contingency plan to rectify any failures of implemented measures, or

actions necessary to provide additional protection to regulated bird species,
including hazing programs or other temporary or emergency measures that
would be instituted; and
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g.Such other measures that the department or applicable sector-specific plan
may require as being necessary or appropriate for purposes of the plan.

h.The avian conservation and mitigation plan may avoid duplication by
incorporating information included in environmental assessments or
environmental impact statements prepared for the proposed activity, or
information included in any permit application required by any other
permitting agency. The plan shall identify by source, section and page number
the information being relied upon.

4. While most general and individual incidental take permits will apply only to the
construction phase of a regulated activity, nothing in this section shall prevent the
board from including requirements for the operational phase of a particular regulated
activity in a sector-specific plan if the board determines that operations are known or
likely to incidentally take regulated bird species and/or habitats, or an individual
incidental take permit if the department determines that operations are known or
likely to incidentally take regulated bird species and/or habitats. If operational
requirements are included in a plan, permits may be renewed throughout the life of
the regulated activity.

H. Permit procedures.
1. Administrative procedures.
a.The department shall determine the completeness of an application and shall
notify the applicant of any determination within 45 calendar days of receipt.
Where available to the applicant, electronic communication may be
considered communication in writing,

i.  If, within those 45 calendar days, the application is deemed to be
incomplete, the applicant shall be notified in writing of the reasons the
application is deemed incomplete.

1. If a determination of completeness is made and the associated sector-
specific plan does not require additional department review, the
application is deemed approved under the terms of the associated
sector-specific plan.

ii.  If a determination of completeness is made and the associated sector-
specific plan requires additional department review, an extra 90
calendar days from the date of the determination of completeness will
be allowed for review of the application documents, except for
individual incidental take permit applications, for which an additional
120 calendar days are allowed for review. If, at the end of the
designated review period, the department has not taken final action on
the application or identified the need for an additional 60 days for
review, the application shall be deemed approved.




380 iv.  If a determination of completeness is not made and communicated to

381 the applicant within the 45 calendar days, the application shall be

382 deemed complete as of the date of submission and a total of 120

383 calendar days from the date of submission will be allowed for the

384 review of the application.

385 v.  The department shall review, within 60 calendar days of the date of
386 resubmission, any application that has been previously deemed

387 incomplete.

388 b.During the review period, the application shall be approved or disapproved
389 and the decision communicated in writing to the applicant. If the application is
390 not approved, the reasons for not approving the application shall be provided
391 in writing. Approval or denial shall be based on the application’s compliance
392 with the requirements of this chapter and of applicable sector-specific plans.
393 When available to the applicant, electronic communication may be considered
394 communication in writing.

395 c.If the application is not approved, the applicant shall have 45 calendar days to
396 revise the permit application to bring it into compliance with the appropriate
397 sector-specific plan or meet the department’s expectations of the individual
398 incidental take permit or avian conservation and mitigation plan or to appeal
399 the decision to the director of the department under the department’s dispute
400 resolution and administrative appeals procedure. The applicant may request,
401 in writing, an extension of the timeframe in which to submit a revised

402 application, not to exceed an additional 60 calendar days. If the revised

403 application is not submitted within the defined timeframe, the department will
404 administratively close the application.

405 d.At the conclusion of the review of an individual incidental take permit, the
406 department will provide the applicant with draft permit terms and conditions
407 in writing. The applicant shall have 30 calendar days from receipt to provide
408 comments, revise the application, and/or appeal the draft terms and

409 conditions.

410 2. Required general information. An individual incidental take permit application or
411 permit application for coverage under a general permit must contain the following
412 information:

413 a.Applicant’s full name and address, telephone number, and, if available, fax
414 number and email address; and

415 i.  Ifthe applicant resides or is located outside of the Commonwealth of
416 Virginia, the name and address of an agent located in the

417 Commonwealth of Virginia; and/or

418 ii.  If the applicant is an entity, a description of the type of entity, and the

419 name and title of an individual who will be responsible for the permit;
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b.Location of the regulated activity;

c.Certification in the following language: “I hereby certify that the information
submitted in this application is complete and accurate to the best of my
knowledge and belief;”

d.Desired effective date of permit except where issuance date is fixed by the
sector-specific plan under which the permit is issued;

e.Desired duration of permit, if less than the default term for the sector-specific
plan under which the general or individual incidental take permit is requested;

f. Date of application;

g.Signature or electronic signature or certification of the applicant; and

h.Such other information or documentation as may be required by this section of
the applicable sector-specific plan.

3. Permit issuance.
a.The department shall not issue a permit if:
i.  The applicant has one or more of the disqualifying factors included in
(b) below; or

ii.  The applicant has failed to disclose material information required, or
has made false statements as to any material fact, in connection with
the application; or

ii.  The department determines that the application fails to comply with
the applicable sector-specific plan, other applicable wildlife law,
regulation, or ordinance, or criteria deemed necessary to an individual
incidental take permit.

b.Disqualifying factors. The department will provide written notice of
disqualifying factors to the applicant or permittee. Any one of the following
will disqualify an applicant from receiving or exercising a permit:

i. A conviction, or entry of a plea of guilty or nolo contendere, for a
violation of the Lacey Act, the Migratory Bird Treaty Act, the Bald
and Golden Eagle Protection Act, the federal Endangered Species Act,
the state Endangered Species Act, or this section within the five-year
period preceding the application by the applicant or a representative of
the applicant, unless such disqualification has been expressly waived
by the department in response to a request by the applicant.

ii.  The failure to pay any required fees.

ii.  The failure to submit timely, accurate, and complete reports as
required disqualifies such person from receiving or exercising the
privileges of a permit as long as the deficiency exists. Upon receipt of
written notice, the permittee shall have 30 calendar days to cure the

deficiency.
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c.Fees. An application fee of $50 and a permit fee of $50 per year shall be due

for each permit. The full amount of the permit fee shall be based on the

default duration of the permit and is due at the time of certification, if no

approval is required, or the department’s approval and/or issuance of a permit.

The fees will be deposited into the Nongame Cash Fund and used for the

conservation and management of regulated bird species, consistent with

§58.1-344.3 of the Code of Virginia. No refund of any fees paid for issuance

of the permit shall be made when a permit is terminated prior to the expiration

date.

d.Permit renewal. Applications for renewal shall meet and comply with all

requirements for permit application, and be submitted at least 90 calendar

days prior to the expiration of an existing permit.

e.Modifications to permits. Permits may be modified, with the department’s

approval, in accordance with the following:

1.

Applicant’s request. Where circumstances have changed so that an
applicant desires to have any condition of the permit modified, the
applicant must submit a full written justification and supporting
information to the department in conformity with the terms and
conditions under which the permit was issued.

Department determination. The department may amend any permit
during its term where circumstances have changed such that
amendments to the permit are deemed necessary by the department. In
such instances, the department will notify the applicant in writing 60
calendar days in advance of the effective date of any amendment. The
applicant shall have 30 calendar days to appeal the decision to the
department director under the department’s dispute resolution and
administrative appeals procedures.

f. Transfer of permits and scope of permit authorization.

i

Except as otherwise provided for in this subsection, permits issued
under this part are not transferable or assignable.
Permits issued under this part may be transferred in whole or in part
through a joint submission by the applicant and the proposed
transferee, or in the case of a deceased applicant, the deceased
applicant’s legal representative and the proposed transferee, provided
the department determines that:
a) The proposed transferee meets all of the qualifications under
this part for holding a permit;
b) The proposed transferee has provided adequate written
assurances that it will implement the relevant terms and
conditions of the permit; and
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1ii.

¢) The proposed transferee has provided other information that
the department determines is relevant to the processing of the
submission.

Except as otherwise stated on the face of the permit, any person who is
under the direct control of the applicant, or who is employed by or
under contract to the applicant for purposes authorized by the permit,
may carry out the activity authorized by the permit.

g.Discontinuance of permit activity. When an applicant discontinues activities

authorized by a permit, the applicant shall, within 30 calendar days of the

discontinuance, notify the department of permit termination.

h.Permit inspections. The department shall have the right to perform inspections

—

of a permitted activity to ensure compliance with permit conditions. Written

(including electronic) or verbal notice of such inspection shall be given on a

business day, and the inspection shall not occur until the passage of 24 hours

from the time of notice, except when the department determines that an

emergency inspection is necessary.

1. Permit suspension and revocation.

i

1ii.

Criteria for suspension. The privileges of exercising some or all of the
permit authority may be suspended at any time if the applicant is not in
compliance with the conditions of the permit, or with any applicable
laws or regulations governing the conduct of the regulated activity.
Such suspension shall remain in effect until the department determines
that the applicant has corrected the deficiencies.

Criteria for revocation. A permit may be revoked for any of the
following reasons:

a) The applicant willfully violates any federal, state, or local law,
regulation, or ordinance, which involves a violation of the
conditions of the permit or other federal or state wildlife laws;
or

b) The applicant fails within 60 calendar days to correct
deficiencies that were the cause of a permit suspension.

Procedure for suspension and revocation.

a) The applicant shall be notified in writing of the suspension or
revocation by certified or registered mail. This notice shall
identify the permit to be suspended, the reason(s) for such
suspension, the actions necessary to correct the deficiencies,
and inform the applicant of the right to appeal the suspension.
The department may amend any notice of suspension at any
time.
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b) The applicant shall be provided with an opportunity to appeal
the suspension or revocation within 30 calendar days of
mailing of the suspension or revocation by filing a written

objection specifying the reasons by the applicant objects to the
suspension of revocation, and may include supporting
documentation.

¢) If, at the end of 30 calendar days, no appeal has been received
by the department, a final order shall be issued suspending or
revoking the permit.

d) If, prior to 30 calendar days from the date of mailing, the
person submits an appeal, an informal fact-finding proceeding
will be held within 30 calendar days, or, at the option of the
department, a formal hearing may be scheduled as soon as may
be practicable.

¢) Following an informal fact-finding proceeding or formal
hearing, a final decision shall be made by the department
within 30 calendar days of the informal fact-finding proceeding
or receipt of a determination by any hearing officer.

Biennial standards and specifications. Any person who will undertake multiple regulated
activities requiring a permit may biennially submit a single set of standards and
specifications for department approval that describes how covered regulated activities shall
be conducted.

1. Such standards and specifications shall be consistent with the requirements of this
section and the applicable sector-specific plans. The cumulative impact of regulated
activities conducted under standards and specifications shall not exceed that which
would be anticipated to occur if each activity were otherwise permitted under this
section. Each project constructed for which a permit is required shall obtain such
permit by filing a permit application referencing the approved standards and
specifications and paying the fee applicable under subdivision G(3)(c) prior to the
commencement of the regulated activity. The standards and specifications shall
include:

a. A reference to which sector-specific plans are addressed by the standards and
specifications;

b.A description of the regulated activities that the applicant intends to be
addressed by the standards and specifications, and, if applicable, any other
regulated activities that the applicant intends to conduct that will not utilize

the standards and specifications:
c.Information satisfactory to the department demonstrating how regulated
activities conducted under the standards and specifications will meet the
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requirements of the applicable sector-specific plans, together with a copy of
any reference materials cited by the standards and specifications; and

d.Implementation of a regulated activity tracking system of all regulated
activities conducted under the standards and specification, together with a
permittee self-monitoring program that will ensure compliance with the
standards and specifications.

2. Such standards and specification may be utilized following department approval.
Utilization of approved standards and specification shall not affect the department’s
authority to perform inspections of regulated activities addressed by the standards and
specifications. Noncompliance with approved standards and specifications shall have
the effect of noncompliance with the requirements of the applicable sector-specific
plan for the regulated activity for purposes of permit modification, suspension or
revocation under this section.

J. Enforcement; unpermitted regulated activities. Administrative permit actions, including
modification, suspension, and revocation, shall be addressed according to the department’s
dispute resolution and administrative appeals procedures. Any person conducting a regulated
activity for which a permit is required by the section without such permit, including where a
regulated activity has commenced without a permit or continued after permit suspension or
revocation, shall be guilty of a Class 3 misdemeanor as specified by §29.1-505 of the Code of

Virginia.

Rationale: On December 22, 2017, the Department of Interior (DOI) Solicitor issued a
reinterpretation of the Migratory Bird Treaty Act (MBTA), M-37050 Opinion (hereafter referred
to as the M-Opinion). Prior to the M-Opinion, prohibited take of migratory birds included the
accidental or incidental take of birds by way of a legally conducted human activity (e.g., avian
mortality caused by birds striking a power line or a communication tower). The M-Opinion
effectually removed this critical level of protection by declaring that incidental take resulting
from an activity, the purpose of which is not to take birds, eggs, or their nests, is no longer
prohibited under the MBTA. On November 27, 2020, the U.S. Fish and Wildlife Service
(Service) published the Final Environmental Impact Statement (FEIS) for Regulations Governing
Take of Migratory Birds after which the Service expects to issue a Record of Decision and Final
Rule that will effectively codify the M-Opinion and remove previous federal protections against
incidental take.

State fish and wildlife agencies have long relied on the MBTA as the primary regulatory
mechanism to protect birds, eggs, nests, and nestlings from human activities. As such, most
states, including Virginia, have not enacted regulations that provide explicit protections against
incidental take of birds because of their reliance on the protective strength of the prior
interpretation of the MBTA. This has left states uncertain as to how to effectively minimize and
prevent incidental take of migratory birds at a time when at least one-third of North American



bird species are in steep decline, and many are at risk of extinction this century. Additional
research published in 2019 clearly documents that North America’s bird population has suffered
a net loss of almost 3 billion individuals compared to 1970 abundance levels. The exclusion of
incidental take prohibitions is likely to exacerbate this precarious trend, especially for those
species that are already in serious decline. The FEIS fully acknowledges this likely effect, but
further states “...this effect is reduced where best practices are required by other State and
federal laws to protect migratory birds.”

On February 14, 2020, Governor Ralph Northam directed the Department of Wildlife Resources
(DWR) to develop a regulation to define and permit incidental take of migratory birds for major
commercial, industrial, and construction projects in the Commonwealth. This rule would make
Virginia one of the first states to “backstop” recent federal attempts to rollback longstanding
migratory bird protection afforded under the MBTA. The recommended language for regulatory
amendment represents the DWR’s effort at fulfilling the Governor’s mandate to regulate
incidental take in the Commonwealth by establishing a regulatory framework for the
administration, implementation and enforcement of an incidental take permitting program. The
intent of this program is to provide protections to migratory bird species while authorizing take
that may occur incidental to regulated activities through the issuance of permits that stipulate
best management practices intended to avoid, minimize or compensate for incidental take.

An example of a sector-specific plan for communication towers is provided for context and to
illustrate the nexus between the recommended framework and derivative sector-specific plans.
Should the Board propose the recommended framework and take final action in 2021, the DWR
would proceed with the establishment of sector-specific stakeholder working groups and the
development of sector-specific plans as outlined in the framework.



4V AC15-30-xx. Sector-Specific Plan for Incidental Take of Bird Species; Communications
Towers.

This sector-specific plan (or plan) authorizes the incidental take of regulated bird species
resulting from, but not the purpose of, activities associated with the construction of
communication towers and post-construction tower operations. Communication towers are free-
standing monopoles or self-supporting lattice or guyed towers that rise 199 feet or higher above
ground level and require tower obstruction warning lighting systems. The purpose of these
towers includes, but is not limited to, supporting antennas, radio, wireless and other kinds of
transmission, reception, telecommunication or tracking equipment utilized by commercial,
governmental, or public or quasi-public users.

A. Species subject to the sector-specific plan: all regulated bird species.

B. Area subject to the sector-specific plan: all regulated habitats to include both biologically
significant avian habitats and general avian habitats across the commonwealth. If the
project area is within or immediately adjacent to one or more a biologically significant avian
habitats or within general avian habitat considered biologically important to regulated bird
species, or may result in the incidental take of Tier I or Tier II bird Species of Greatest
Conservation Need in the department’s 2015 Wildlife Action Plan an individual
incidental take permit will be required.

C. Communication towers may cause direct and indirect bird mortality through:

A. Collisions. Birds attracted to tower lights and gather in the lighting zone may circle
and/or collide with the tower, guy wires, other birds, or fall to the ground from
exhaustion and become vulnerable to ground predators.

B. Construction, operation, and maintenance activities - Adults, eggs, or nestlings may
experience direct mortality through:
a. Trauma or death during vegetation removal;
b. Trauma or death during tower maintenance; and
c. Death of eggs or nestlings when actions or activities cause adults to abandon
nests.

C. Significant loss of fat reserves resulting from the energy expended when circling
towers, which may lead to reduced survival during long migration flights.

D. Goals of this sector-specific plan are to:

1. Avoid or minimize incidental take of regulated bird species and habitats through
careful consideration of communication tower placement and design;

2. Avoid or minimize incidental take of regulated bird species and/or habitats during the
communication tower construction phase; and



3. Avoid or minimize incidental take of regulated bird species during operations of new
or replacement communication towers covered under this plan by implementing best
management practices (BMPs) in the pre-construction planning and construction
project phases.

E. Strategies, schedules, BMPs, and criteria for avoiding or minimizing incidental take of
regulated bird species and/or habitats.

1. Placement of New Communication Towers.

a. Where practicable, new towers shall be placed within areas where existing towers
occur or in developed locations or other environmentally degraded areas.

b. Tower placement shall avoid biologically significant avian habitats. The inability
to comply with this measure will require the applicant to apply for an individual
take permit.

c. The placement of new towers and associated facilities should avoid loss of
existing native grasses, wildflowers, shrubs and trees within and directly adjacent
to the tower footprint.

2. Construction of New or Replacement Communication Towers.
a. All construction activities shall adhere to avian time of year restrictions as

specified in an online document available at https://www.dgif.virginia.gov/wp-
content/uploads/media/Time-of-Year-Restrictions.pdf.

b. If construction activities, including vegetation removal, cannot comply with one
or more breeding season time of year restrictions, breeding surveys shall be
conducted to locate active breeding pairs or nests within the regulated habitat and
if found, implement the following measures to avoid or minimize take of nests,
eggs and/or live young:

i.  Conduct surveys for active nests of regulated bird species no more than
five days prior to the onset of construction activities to ensure recently
established territories or constructed nests are identified;

ii.  The dimensions of the survey area shall encompass the entire construction
footprint; and

ii.  If active nests are identified within the construction zone, construction
shall cease until nestlings have fledged, the nest fails or the breeding pair
has left the territory. If construction is unavoidable, a 300-foot buffer shall
be established around the nest or territory, and no activities will be
allowed within the protective buffer until nestlings have fledged the nest
fails or the breeding pair has left the territory.
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c. The introduction of invasive plants shall be prevented during the construction
phase to minimize vegetation community degradation and only native and local
seed stock shall be used for all temporary and permanent vegetation
establishment.

3. Tower Design and Lighting Systems.

a. The minimum number of guy wires necessary should be installed at each tower.
Guyed towers shall have daytime visual markers or bird flight diverters installed
at 15-foot intervals along the entire length of each guy wire.

b. Communication towers shall deploy Aircraft Detection Lighting Systems (ADLS)
in areas where these systems can be permitted by the Federal Aviation
Administration (FAA). ADLS allow towers to remain unlit until the ADLS radar
detects nearby aircraft, at which time the tower lighting system is turned on until
the aircraft is out of radar range. If an ADLS cannot be installed, the following
BMPs shall be followed:

i.  Towers shall use the minimum amount of FAA-required pilot warning and
obstruction avoidance lighting.

ii.  Unless otherwise required by the FAA, only white or red flashing lights
shall be used at night. These lights must adhere to the most recent FAA
“Obstruction and Marking Standards.”

iii.  Security lighting for on-ground facilities, equipment, and infrastructure
shall be motion- or heat-sensitive, down-shielded, and of minimum
intensity.

F. For projects that do not fully comply with the strategies, schedules, BMPs, or criteria
outlined in subsection E, or may result in the incidental take of Tier I or Tier II bird
Species of Greatest Conservation Need in the department’s 2015 Wildlife Action Plan,
the applicant will be required to apply for an individual incidental take and submit an
Avian Conservation and Mitigation Plan (ACMP) for approval by the department. The
ACMP shall contain the following elements:

1. The project’s scope of work, including a timeline of when each element of the work
plan will performed and completed, and describes the project’s possible effects on
regulated bird species and their habitat;

2. The identification of all strategies, schedules, BMPs or criteria outlined in
subsection E that cannot be implemented (with the exception of E.1.b for which
non-compliance will require an individual take permit), along with a description
of circumstances that precludes their execution;

3. Proposed novel actions, practices or regulated species presence/absence surveys

3



whose specific purposes are to avoid, minimize or mitigate take of regulated bird
species;

4. Documentation that supports the implementation of novel take avoidance,
minimization, or mitigation actions and practices; and

5. A proposed monitoring plan that evaluates the effectiveness of novel take avoidance,
minimization, or mitigation actions and practices.

G. Monitoring requirements.

1. No monitoring shall be required for projects that meet one of the following
conditions:

a. New or replacement towers placed outside of biologically significant avian
habitats and within areas of existing towers, or in developed locations or other
general avian habitats devoid of habitat features considered biologically important
to regulated bird species .

b. New or replacement towers placed outside of biologically significant avian
habitats and construction activities adhere to avian time of year restrictions as
specified in an online document available at https://www.dgif.virginia.gov/wp-
content/uploads/media/Time-of-Y ear-Restrictions.pdf.

2. All monitoring requirements, reports, and report submission dates will be presented in
department-approved ACMPs.

H. Notification requirements. The Communication Tower General Permit application must
be received by the department prior to the commencement of the regulated activity. The
applicant is deemed permitted upon receipt of the application. Any regulated activity that
commenced prior to the board’s approval of this sector-specific plan, has received all
necessary permits and approvals issued by other regulatory entities but for which
construction has not commenced, or has fully executed construction contractual obligations
but for which construction has not commenced shall have two years to comply with the
terms of this plan, if construction will not be completed prior to the end of the two-year
period.

I. Term of permits. The term of a permit shall be for a term of eight (8) years. A renewal
permit may be issued, as necessary. An applicant may terminate a permit prior to the
defined term upon providing written evidence to the department of the conclusion of
construction and fulfillment of any applicable monitoring requirements defined herein.

J.  Other documentation required. The applicant is required to submit a map of the project
area that clearly defines the project footprint, illustrates tower placement and delineates
areas requiring vegetation removal.
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K. Special criteria for individual incidental take permits. Individual incidental take permits
shall be required if a project’s activities do not conform with the regulated activities
covered under the communications tower general permit, or do not fully comply with the
strategies, schedules, BMPs, or criteria outlined in subsection E, or may result in the
incidental take of Tier I or Tier II bird Species of Greatest Conservation Need in the
department’s 2015 Wildlife Action Plan,.



DISPUTE RESOLUTION AND ADMINISTRATIVE APPEALS PROCEDURE
INCIDENTAL TAKE PERMITS—4VAC15-30-70 ET SEQ.

Introduction

This document sets forth the procedures for appeals of decisions made pursuant to
4VAC15-30-70. Under authority granted to the Board of Wildlife Resources in §29.1-103
of the Code of Virginia, and subsequently conferred by the Board via 4VAC15-30-5 of the
Virginia Administrative Code, the Executive Director of the Virginia Department of
Wildlife Resources (Department) has the authority to set permit schedules, establish permit
conditions, delegate signature authority, establish protocols for responding to permit
decision appeals, and render final permit decisions.

This document pertains to administrative dispute resolution or appeal only, and is not
intended to affect any rights to judicial review that may exist under Virginia law. It further
does not apply to any criminal enforcement proceedings.

Permit Issuance, Denial, Suspension, or Revocation

As set forth in 4VAC15-30-70, the Department may establish or modify permit
conditions, or deny, suspend, or revoke any permit by written notification to the applicant or
permittee. The notification will identify the permit or application affected; the permit
conditions or the reasons for any modification, denial, suspension, or revocation; the actions
necessary to correct any deficiencies, where applicable; and will inform the Applicant or
Permittee of the right to appeal.

Method of Appeal

Any request for appeal must be addressed to the Department’s Executive Director in
writing, signed by the Applicant or Permittee, and received within the timeframes set forth
in 4VAC15-30-70.

Within 14 days of receipt of a request for appeal, the Executive Director shall
provide to the applicant a Notice of Informal Fact Finding Proceeding. The Informal Fact
Finding Proceeding shall be held within 30 days of the Department’s receipt of the request
for appeal.

In the alternative, where the issues presented are of a legal or other nature such that
the Department, in its sole discretion, believes that the recommendation of a Hearing Officer
would be appropriate, it may proceed utilizing a Formal Hearing, to be scheduled as soon as
may be practicable.

Should the matter be negotiated to resolution through informal consultation between
the Department and the Applicant or Permittee prior to any Informal Fact Finding
Proceeding or Formal Hearing, such resolution and agreement shall be documented, and no
Informal Fact Finding Proceeding or Formal Hearing shall be necessary.



If the regulated activity is the subject of an ongoing criminal or administrative
investigation and the ongoing investigation provided grounds for the subject permit
revocation or suspension, no administrative appeal shall be considered pending conclusion
of said investigations and proceedings or adjudication by the courts. The Executive Director
may order an Informal Fact Finding Proceeding upon conclusion of such criminal
investigations and proceedings, or at any other time deemed appropriate.

Informal Fact Finding Proceeding

Informal Fact Finding Proceedings will be conducted by a panel of three persons
appointed by the Executive Director. The panel will hear and accept documentary evidence
from the Applicant/Permittee and from Department staff knowledgeable of the issues under
consideration. The panel may also receive any information received from third parties prior
to the Informal Fact Finding Proceeding; however, such third parties shall not participate in
the proceeding unless requested by the panel. The burden of proof will exist with the
appellant, and any final decision will be based on the preponderance of the evidence.
Within 10 days of conclusion of the Informal Fact Finding Proceeding, the panel will
forward a written summary of the proceeding and recommendations to the Executive
Director. Within 30 days of the Informal Fact Finding Proceeding, the Executive Director
shall issue a final determination to the Applicant/Permittee.

Formal Hearing

Formal Hearings shall be conducted in the manner prescribed by the Virginia
Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia) before a Hearing
Officer selected from the list of hearing officers maintained by the Executive Secretary of
the Virginia Supreme Court. Where the Department elects to proceed utilizing a formal
hearing, appointment of a Hearing Officer shall be requested by the Department within 14
days of receipt of a request for appeal, with the hearing to be held as soon as practicable to
the Hearing Officer, the Applicant or Permittee, and the Department.

Corrective Action Plan

A Corrective Action Plan is a written agreement between the Department and the
Applicant or Permittee that details the corrective actions to be taken in response to
documented violations of permit terms or conditions. At any time prior to issuance of a final
ruling, the Department or the Applicant or Permittee may offer a Corrective Action Plan,
which may be proposed by either of the parties and discussed, accepted, modified, or
rejected by them during any subsequent informal consultations. Any deficiencies addressed
by a Corrective Action Plan shall not require a final decision by the Executive Director.
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VCP PROFESSIONAL STANDARDS VISION

Quality Public Service + Employer of Choice + Pursuit of Excellence

Strategic Goals for O.P.S. Vision (Our Road Map to Success)

Employees Are Our Best Resource

First-class Training Academy e VCP Career Progression Program e Peer Support Program

Setting the Bar and Expectations

Professional Standards CREED e VCP Recognition & Engagement Handbook ¢ O.P.S. Advisory Council

Establishing Best Practices

VLEPSC & NASBLA Accreditation e Clear Written Directives ® Network & Collaborate w/External Partners

Vital Planning Resources

R3 & Inclusive Excellence Strategic Plans ® CPO Job Task Analysis ® Law Enforcement Strategic Plan

Critical Elements for Success

Community Outreach e Inclusive & Diverse Team Collaboration e Leadership Development Continuum
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